OIFICERS: County officer may be ousted for‘fg;é%igneglect nf
duties or failure to personally devote his time to
duties of his office.

FILED

April 11, 1945, 3 /

Honorable iobert e, Frost
Prosecuting Attorney
Plattsburg, iMissourl

Deear lir., I'rost:

The Attorney General acknowledges recelpt of your
letter of April 2, 1945, in which you make the following
roequest for an opinion:

"At the requezt of the County Court of
Clinton County, I would like the opinion
of your office on the followin" sot of
facts,.

"Our County Clerk has taken employment
with a private concern and is absent from
his office for as long as two weeks at

a time and then 1s only here for one or
two days at a time. Of course I realize
that as long as he has title to the offlce
he & entitled to be pald but 1is the fact
that he does take other employment and
leaves the running of tho office 1In the
hands of a deputy, Bufficient srounds

for an action of ouster,"

The statement of facts contained in your letter 1is
entirely too brief for this office to make a determination
of whether or not a submissible case of ouster axlsts against
the county clerk. Ior thils reason only the appllicable law
can be cited, leaving to you, with your better knowledge of
the facts, tho determination of whether or not a submissible
case cxlists,

Section 12828, Article 3, Chaptor 83, R. S. Ho. 1939,
1s a general section of the statute statins prounds for the
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remnoval of county, city, town and township officers. This
section applies where there is no special section, and is
as follows:

"Any person elected or appointed to any
county, city, tom or towmsiip office in
this state, oxcept such officers as may
e subject to removal by ilmpeachment,
rno shall fail personally to devote his
tiwwe to the performance of the dutles

of such office, or who shall be guilty
of any willful or Traudulent violation
or neslect of any official duty, or who
shall nowingly or willfully fail or
roefuse to do or perform any officlal act
or dut, which by law it is his duty to
do or periora with respect to the oxecu=
tion or enforcement of the criminal laws
of the state, shall thoereby forfelt his
offlice, and may be romcved therefrom in
tiic manner hereinaftsr orovided."

This ha: been thz law for many yeers and under the
Constitution recoently adopted wlll remain tho law until July
1, 1946, unless sooner amended 1f 1{ iIs in conflict with the
new Constitution, Section 2 of the Schedule of the Constitution
of 1945 provides:

"All laws in force at the time of the
edoption of this Constitution and con-
slstent therowith shall remain in full
force and ef 'ect- until amended or re-
pealed by the generel assombly. All laws
inconsistent with this Constitution,
unless sooner repealed or smended to con-
form with this Constltution, shall remain
in fu%l force and effecet wntil July 1,
1946.

_ A carsful oxamination of the new Constltution fails to
reveal any provision of it with which this law might conflict,.
In fect, Section 4 of Article VII, authorizes provision to be
made for the removal from office of officers not subjoct to
impeachment. &ald scction provides as follows:

"ixcept as provided in this Constitution,
all officsrs not subject to impeachment
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shall be subject to removal from office
in the manner and for the causes pro=-
vided by law,"

So that Sectlon 12828, supra, mishit well stand without amend-
mente
; Attention is directed to one clause of Section 12828,
supra, that whick provides for the removal from office of an

officer who falls to personally devote his time to the per-
formance of the duties of his office. This clausse follows
Section 18 of Article II of the Constitution of 1875, and

the Supreme Court 1in the case of State ex Inf., licKittrick v.
Wilson, 166 S, W, (2d) 499, l. ¢, 502, 350 io, 486, points

out that this scction of the Constitution wes intended to
prevent "farming out"™ the dutles of an orffice to another for
the convenleonce and profit of the officer. This case further
points out that a fallure by an oflicer to devote hls time

to the performance of the duties of his office may be excusable,

In the case of State v. Yager, 250 lios 388, an actlon
to oust a sheriff for neglect of duty snd failure to devote
his time to the performance of his duties, the Supreme Court
pointed out that a willful failure %o porform the dutlies or
to personally devols his time to the performance of the duties
of his office, shall constltute grounds for removal,

If, under the provislons of the formor constitution, a
willful failure of an officer to personally devote his time to
the performance of the dutlies of his offlce, constituted grounds
for removal, it follows that the same would be true of the
statute which makes the same thing a causo for removal,

Further in the Yager casc, supre, the Court called
attention to the fact that even though the duties were properly
performed by a deputy, this would not excusec a willful failure
on the part of the officer. A simllar holding 1s foumd in
the case of State ox rel. Tilley v. Slover, 113 loe. 202, 20
S . Vi . 788.

In the case of Sakorsfield lews ve Ozark Counbty, 338 !io,.
519, 92 L. We (28) 603, the Supreome Court in discussing the
fallure of an officer to perform a ministerial duty, used the
following language (l. c. 582, lic. citation): '
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% % # I7 a public officer falls to per-
form mendatory ministerial duties, he

may be compclled Lo dc 8o by manderus.

1If he 'oe guilty of any willful or fraud-
ulent violation or neglect of any official
duty! he may »e removed from office by
the method provided in Sections 11202~
11209, Revised Statutes 1929. He would
be subjeet to criminal prosecution under
Sections 3845-3950 and 10187, Revised
Statutes 1929, # % #"

Your attention is also dirscted to the cases of State
ex inf, McKittrick v. Wymore, 343 lo, 98, 119 S, V. (2d) 941;
Gtate ex inf. McKittrick v. Graves, 346 lo. 990, 144 S, ¥, (2d)
91 and(St?te ex inf, MecKittrieck v ,Willlams,346 llo. 1003, 144
Se e (24) 998,

The settled policy of the State is that an oificer
may not bs deprived of his office except for remissness in the
performance of the dutles of his office or for the conviction
of a crime whlch de onstrates that he is wnworthy to hold
o fice, and if an officer has the required gualifications he
can only be removed for misconduct connscted with the performance
of the duties of the office, excopt when by statute some other
transgression is mode as cause for rasmoval, State ex rel,
Attorney General v. Sanderson, 200 Mo, 258, l. c. 263,

. Conclusion

From the foregoing it 1s the conclusion of this depart-
ment that in a case not covered by a specific statute, a county
officer may -bc romoved from office for wiilful neglect of his
duties or for willful failure to personally devote his time to
the performance of his officlal dutles, However, as proviously
pointed out, the statement of facts in your letter is entirely
too brisef for us to determine whether or not a submlssible case
exists against the County Clerk of Clinton County.

Respectfully submitted,

Ve O JCKSON

APPROVED'S Asslstant Attorney General

Je s TAYLOR
Attorney General
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