PURCHASING AG .. Purchasing agents, beforz purchasing

PENAL INSTITUPICNS: tobacco, shall file requisition for
sald tobacco with the Commission of
the Department of Penal Institutions.

FILED

lir. Ted Ferguson
State Purchasing Agent
Jefforson City, llssouri

Dear 3irg

This will aciknowledge receipt of your request for an
opinlon, which readst

"I will appreciate vour rondering
this .o’flce an opinion as to whasther
or not we are required to purchase
tobaccos manufactured by the !Mlssouri
Tobacco Plant, one of the industries
of the State Penltentlary, for the use
of the inmates of the various state
institutions, particularly those under
the Eleemosynary Board. According to
my uvnderstanding, these tobaccos pur-
chased are not resold but furnished
free to the patients at the various
institutions,"

If eny law requires the state to purchase 1ts own products
manuf'actured by any instltutlion of the stete or _lve preference
to such products, the State Purchasing Act shall be deemed modi-
fied to permit the purchasing agent to purchase such products
of the institution or gilve prereranco in any manner as prescribed
by lawe Sectlon 14601, ReS. Yo, 1939, readss

"If any law shall provids that the
state shall purchase for its own use
the products manufactured by any instl-
tution of the stats or shall zive
preference to the products of any such
1astlitution, the provisions of this
chapter shall be deemed modified to
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permit the purchaslin: agent to purchase
such products or give such preference in
any mamner prescribed by such law."

Soction 8990, HeSe llos 19532, indicates that before the
state, or any political subdivision thereof, may purchase
articles that are manufactured by the Department of Penal
Institutions, from any source, the purchasing agent of the
state, or of the politlcal subdivlision thereof, shall exscute
2 written requisition to the Ccmmisslion of the Department of
Penal Institutions, and 1f said commlission cannot furnish the
necessary roquirements they must so inform the requisitlioner.
Sald section reads:

"The prices for all articles so manue
factured, as hereinabove provided, shall
be fixed end determlined Ly said commission,
and before any purchase shall be made of
any said articles, for the institutions
herelnabove mentionad, from any other
source, written requilsitlions shall be made
upon said commisslon by bthe proper pure
chasing agents of the state, or of the
political subdivisions thereoi, or of the
trustees or managers of said institutions,
for the sald erticlcaj and duplicate
certificates shall be made by said commis-
sion that it is unable to furnish or supply
the seme within sixty days, and saild re-
quislitions end ono of said certificates
shall be retained and kept by the commlssion,
Reasonable time' shall De allowed for such
manufacture of such articles in such requisi-
tions, and such artlcles suiall so far as
practicable, be manufactured within a reason=-
able time after such requisitions are made.
Sald commiseion shall keep a permanent record °
of such purchases, together with prices
therefor, made for eny institution under the
control of said commisslon. And no claim
shall be audited or pald without such certifl-
cates And all institutions of the state, or
of any political subdivislon thereof, dealing
with said commission shall keep a 1lize record
of all purchases, witca prices therefor, made
by them from said commlission or from eny other
source. Sald prices charged by said commission
shall not excecoed the prices ol llke articles in
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the open market. In case of any excess
production from any of the industries
before mentioned, or from any other in=
dustries now or hereaftcr established for
he health and welfare of the prisoners,
1t shall be the duty of sald commission
to sell the same at the market price."

The Leglslature has provided that saild Commilsslon of the
Department of Penal Instlitutions shall purchase, lease or othere
wise provide suitable plants, machinery and equipment, and has
also provided for the purchase of material for the employment
of all able~bodled persons in the State Penitentiary, with the
view of manufacturin; such articles as are needed by any state
institutions, and the manufacture of other products which sell
for a profit, Sectlon 8088, Re3. 0. 19539, provides in part as
follows:

"Saild board shall, as soon as practbi-
cable, proceed to purchase, lease or
otherwise provide suitable plants, machinery
and equipment, and to purchase material,
for the employment of all able=bodled persons
in the lilssourl state penitentiery, the
ilissourl reformatory, the industrial home
for girls, the industrial home for necro
zirls, or any other penal or reformatory
Institutions horeafter created, for such
industries as in the opinion of the board
will best occupy such persons, with the view
of manufacturing, so far as may be practicable,
suchh articlos agreed upon by sald board as are
needed in any of the insvitutions hereinabove
in this section mentioned or referred to, also
such as are requlred by the state or political
subdivisions thereof, 1n the bulldings and
offices of the institutlions owned, managed or
controlled by the state or political subdivision
tnereof, % % 4« % % 4 Provided, sald board may
purchase or lease upon reasonable terms such
machinery as may ove necessary for the manufacture
and production of any other articles or products
that may be disposed of upon the open market at a
profit to tiie state, Including shoes, clothing,
floor mats, mops, rugs, carpets and other articles
of furniture, such as beds and bedding of all
kindsy also desks, chalrs, tables, farm implements,
fertilizer, brick or any other articles apgreed
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upon by the board. # # # # # "

Under Sectlon 9065, FeS. lloe 1939, the Legislature has
provided that Inmates mey be rurnished with tobacco not exceed=-
ing one pound per month to each convicte It 18 our understanding
that a tobacco plant is conducted primarily for the benefit of
inmates, in order to supply them with the tobacco as required
in Section 9065, ©Sald section reads:

""he convicts shall be clothed in
the uniform prescribed by sald commission,
and shall recelve the allowance of food
prescribed by the rules, and no other;
but the convicts under the care of the
physiclian shall be allowed such diet as
he may direct. The clothing and bedding
of the convicts shall be of coarse material,
and they shall be supplied with a sufficient
quantlity of wholesome food, of a coarse
quality, accordins to the rules prescribed
by the commissiony and they may be furnished
with tobacco, not exceeding one pound to
eacli convict per month."

Wwe assume that the Lepartment of Penal Institutlons 1s
processing the tobacco which is raised into smoltinz tobacco.
If this be true, such tobacco comes within the foregoing statu=-
tory provisions authorizing the Department of Penal Institutlons
to manufacture certain articles and products. In Nashville
Tobacco Works vse. Clty of Nashville, 200 S.W. 449, l.c. 451,
149 Tenne 551, the court, in holding under an act that tobacco
was an article manufactured, sailds

"Sections 28 and 30 of article 2 of
the Constitution and chapter 602, scc. 1,
subsec. 2, Acts of 1907, contemplate two
classes of commoditiecs as exompt from
taxns: (1) The direct product of the soll
in the hands of the producer or his ine
mediate vendee; end (2) articles manu-
factured of the produce of this state.
After the product of the soll has passed
from the hands of the producer of his
Inmediate vendee, 1t is not exempt from
taxation under scctlon 28, supra. DBefore
the converaion into an article of manu-
facture or until the artisan actually begins
the process of manufacture, neither the
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product of the soil nor the produce. of
thia state are exompt from taxation under
article 30, supra,.
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"Tobacco like wheat is exempt from tax-
ation In the hands of the producer and the
Immediste vendee of the producer under
section 28, supra. Converted into chewing
tobacco, smoking tobacco, or snuff, the
converted leaf, like wheat ground into
flour, ies exeript from taxation under sec-
tion 30, supra. # # # &% # "

It 1s a well eostablished rule of statutory construction
that In construln: a statute lepglslative Intent, if ascertain-
able, must be kept in mind and the whole act, or portions as
are In parl materia, should be construed togethner. In Holder
vs. Elms Ilotel Co., 92 S.W. (2d) 620, l.c. 622, 338 Mo. 857,
the court sald:

"1In construlng a statute the legis-
lative intent must be kept in mind, if
1t may bs ascertained, and the whole act,
or such portions thoreof as are in pari
materia, a%ould be conatrued, tosether,
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Another cardinal rule of statutory construction 1s that
all statutes apnlicable to the subject involved must be read
and construed togother and, 1f possible, harmonized., In State
vs. Naylor, 40 S.W. (2d4) 1079, l.ce. 1084, 328 lio. 335, the
court salds

"¥e do not lose sight of the fact
that all statutes that may be applicable
muat De read and construved together,
and, 1f possible, harmonized, # # % & "

Therefore, conslderings all the foresolns statutory provi-
sions togethor, wo arc of the opinion that the leglslatlive
Intent was that the purchasin: agent should, before purchasing
any tobacco, issuc a requisition to the Commission of the
Departmont of Ponal Inatitutlions who 1ls manufacturing tobacco,
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and if sald department has no surplus and i1s unable to furalsh
suchh tobacco, sald departnent should so notlfy the purchasing
ecent who may then purchase such tobacco from some othasr source.

Reapectfully submitted,

AUBREY Re. HAMMETT, JR.
Asslstant Attornoey Goneral
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