TAXATTION ANT) REVENUH:z An interest received by purchaser of certiftcate
' ' of purchase in first and second tux ssle, and
rights of purchaser of certificaté of purchase
at thlrd tax sale. Sectlion 11126, R. S. 1239,
conflicte in part with Sec. 13, Art. X, u0“st.
1945, but is saved until July 1, 1946, by Sec.
= Sch. 1945,

October 18, 1946 F.\\a

(0] .. 7J
Honorable C, Le Ernst /5/ )

Proscecuting Attorney
Gentry County
Albany, Missourl

Dear lir. Zrnsts

Receipt of your reguest for an opinion under the
date, October 11, 1945, is hereby aclknowledged, which reads
as follows:

"sSection 13 of 4Article 10 of the Consti-
tution of 1945 is as follows:

"17ax Sales-~Limitatlions-=Contents of
notices.~-lo real property shall be
sold for state, county or city taxes
without judieclal proceedings, unless
the notice of sale shall contaln the
names of all record owners thareof, or
the names of all owners appearing on
the land tax book, and all other infor-
mation requlred by law,!

"Our County Treasurer is advertilsing
irst-second and third sales of real
ostate for delinquent taxes under the

exlsting law, Sectlon 2 Sch., £, The
Constitution of 1945, Page 140, Report
Number 5 provides as follows:

"1Effect on ixisting Laws,-=All laws
in force at the time of the adoption
of ‘this Constltution and consistent
therewith shall remain in full force
end offeet untll amended or repealed
by the general assembly., All laws in-
consistent with this Constitution,
unleses sooner repoaled or amended to
conform with this Constitution, shall
remain In full force and effect until
July 1, 1946.!
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"And I am wondering whether or not any
valid and subsisting right would accrue
to the purchaser of any real estate
offered on first or second sale of such
real estate, It occurs to me that the
purchaser at the third sale would have
title but I am wondering about the sltu-
atlon on first and socond sales,"

Section 11130, &, S, Mo, 1939, provides that:

"ihenever any lands have been or shall
hereafter be offered for sale for delin-
quent taxes, interest, penalty and costs
by the collector of the proper county

for any two successive yoars and no person
shall have bid therefor a sum equal to

the delinquent taxes thereon, Interest,
penalty and costs provided by law, then
such county collector shall at the next
regular tax sale of lands for delinquent
taxes, sell same to the highest bldder,
end there shall be no period of redemption
from such sales., No certiflicate of pure
chase shall issus as to such sales but the
purchaser at such sales shall be entitled
to the immediate 1ssuance snd delivery of
a collector's deed. I any lands or lots
are not sold at such thlird offering, then
the Yollector, in his discretlion, need nct
again advertise or offer such lands or
lots for sale of tener than once avery filve
years after the third offerinpg of such
lands or lots, and such offering shall
toll the operation of any applilcable
statute of limlitations., A purchaser at
any sale subsoquent to the third offerihg
of any lend or lots shall be entitled to
the immedliate issuance and delivery of a
collector's dead and there shall be no
poeriod of redemptlon Irom such sales:
Provided, however, before any purchaser at
& sale Go whlen this section is applicable
shall be entitled to a collector's deed

it shall be the duty of the collector to
demand, and the purchaser toc pay, in ad-
dition to hils bld, all taxes due and unpaid
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an such lands or lots that became due

and payable on such lands or lots sub-
seouont to the date of the taxes Included
in such advertisement and sale, In the
event the real purchaser at any sale to
which this sectlion is applicable shall be
the owner of the lands or lots purchased,
or shall be obligated to pay the taxes
for the non-payment of which such lands
or lots were sold, then no collector's
deed shall issue to such purchaser, or

to anyone acting for or on behalf of such
purchaser, without payment to the collec-
tor of such additional amount as will dis-
charge in full all delincuent taxes,
penalty, interest and costs,"

In the case of State ex rel, McCGhee v, Baumann, 160
Se Vie (2d) 697, 1. co 700, it is held that the only time thore
shall be no period of redemption following the sale of proporty
for tax delinquency, is at the third sale, The case states:

"In 1939 the General Assembly mede cer-
tain changes in the Jones=-iimger Act by
the enactment of Section 11130, Revised
Statutes 1939, lios “te Ann. Soc, 9963a,
Ppe 7996-8000, One of the relators
argues that this scectlion Is a leglslative
Interpretation of the original Act. Ve
do not think so., Cection 11130 repeals
and re-cnacts Section 9953a of the
original act. The new section provides
that upon the third successivo sale there
is no period of redemptlon and the pur-
chaser 1s entitled to a deed upon the
payment of subsequent taxes only. Sec-
tions 11149 and 11152, which were appll-
cabIalgg all sales, whether on tho rat,
socond or third orforins, at b 1me

the sales were e the Instant cases,
and are still applicable to sales on
Tirst end seconﬁ of £

or wore 1eit un-
cgg?gad By tha 1959 rov%stan. The 1959
roevision made several changes in the orig-
inal act, one important change being the
provision in Section 11130 that upon the
third successive sale no redemption period
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should be allowed., Also by Sectlon
11131 it was provided, for the first
time, that the county or clty can pro-
tect 1tself by vidding in the property,
on the third sale, Yaking all the
changes together, we think the legls-
lature understood and lntended in the
oriplnal act that the purchaser should
pay prior taxes upon any tax sale, and
by the 1939 revision intended to change
the law only as to the sale on the
third offering.” (Underscoring ours)

Although 1t 1s true that no period of rodemption is
allowed under Sectlon 11130, supra, the courts will, in the
event of fraud, set aslde the tax deed and offer rellof to
those in interest.

In the cass of Bussen llealty Co, v, Benson, 159
Se We (24) 813, 1. co 817, 1t 18 salds

"Some of the sales provided for under
the Jones-sungoer law do not allow reo-
demptlon, In tho case where the prop-
orty has been offored for sale for two
succosslve years and no sale made be-
cause of no bld equal to the amount of
delinquent taxes and chargos, then at
the next regular tax sale the collector
shall sell such property to tho highest

bldder, 'and there shall be no poeriod of
redemption from such salos,' Such sales

aro %ﬁere?oro final, (Sec. 11130.)
"ledemption is provided, we belleve, for
the purpose of affording slmple and

quick relief from the harshness of a sune-
mary, ex parte procedure, It 1= not relilef
afforded bocause of a wrong perpetrated
upon a person, It affords relief from a
sale valld in every particular. It is in
addition to relief from a wrong. It does
not displace the right of relief in equity
to right a wrong, to do Justlice and equlty,
to reliove from a sale vold because of
fraud, There 1s nothing to Indicate, nor
is there any resson to belleve, that the
logislature even contemplatod that such
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orivilege of redemption should oust

or limit the right of relief fronm
fraud of any description in the execu-
tion of the law which relief has been
so long afforded in thils State,

YA fallure of a property owner to re=-
deem or his fallure to pay the taxes
which brought about the sale doss not
forfeit his right to relief in equity.
Ve have previously considered this
theory in Voights v, Hart, 285 Mo, 102,
226 S, W, 248, 25683, i # & 4 4 4 % & #

"Certainly every man should pay his
taxes to support his govermment. If he
neglects to do so ho should suffer the
penalty prescribed by law but only when
that penalty is enforeced lawfully and
free from fraud, actual or constructive.
If the fallure to pay taxes and the
fallure to redeem are to bar a property
owvner from contesting the validity of a
sale of hils property for taxes, then all
such sales become Incontestable esven for
fraud. Such 18 not the law,"

The same 1s true even after owners of the land did
not redeem the property durlng the two-year period allowed
following a sale at the first or second offering, Mahurin
ot al. v. Tucker, 161 ° o (28) 423, 4243

" 4 & Defendant's position 1s, since
plaintiffs fallsd to show themselves
entltled to relief within the provisions
of Seac. 11153' Re Soe 1959’ Mos He Ss A
Secs 11162, and failled to redeem the land
mder Sec. 11145 Re S4 1939, Moes ReS.A,
Seecs 11145, that the Gollector'a deed,
mder Sec. 11149, h. S e 1939, 10e Badelhe
Sece 11149, vested defendant with the
feo simple title and plaintiffs are not
entltled to relief,

M 4 % The Jonecse-Munger law contemplates
a sale for a conslderation sufficient to
pay the delinquent taxes, interest, and-
charges, Secs, 11127, 11129, R. 8. 1939,
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Mos Re 5S¢ A, Secs, 11127, 11129, but

if no bid sufficlent therefor be re-
calvoed at elther of the flrst two suce-
cesslve eannual offerings, then at the
third suecesalve annuml offering a

sale to the hilghest bildder 1s authorized,
Sec. 11130' R. Ba l‘)sg’ Syssen Rﬂalty 00.
Ve Denson, Banc, 340 loe___, 159 5. W,

2d 813, 817 (5), held that a conslderation
80 grossly inadequate as to shock the
consclence warranted setting aside a tax
sale conducted under the Jones-liunger law,
In dlscussing the statutory authority to
sell at the flrst two offerings for not
less than the delinquent taxes, Interest,
and charges end at the third succoaslve
offering to sell at the bid price, the
court there said: 'Yet under elther pro-
vision, if the land is sold for a grossly
inadequate conslderation, may a court of
equity in the face of such provisions
Interfere to protect the owner as 1t has
in the past? The answer 1s yes.,! The
reasoning underlying the quoted remarks,
as woll as other rulings therein announced,
are fully developed 1n sald opinlon and
need not be repeated here,"

Rights of psesrsons of certain status are preserved
under Sectlon 11177, R. S lioce 1039, which states:

"Any sult or procesding against the tax
purchaser, his helrs or assigns, for the
recovery of lands sold for taxes, cr to
defeat or avoild a sale or conveyance of
lands for taxes (except in cases where the
taxses have been pald or the land was not
subject to taxatlon, or has been redecmed
as provided by law), shall be commenced
within three ysars from the time of re-
cording the tax deed, and not thereafter:
Provlidsd, that where the person clalming
to own such land shall be an infant, or

a person of unsound mind, then sueh suit
may be brought at any time within two
years after the removal of czuch disabillity,"

Therafore, it may be said that Section 11130, supra, refers only
to sales concerned at the third offer, as was held in the case
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of State ex rel, licGhee v. Daumann, supra.

With regard to sales at the filrst and soccond offer-
ing, Sectlon 11145, R. S, lio. 1939, applloes:

"The owner or occupant of any land or
lot sold for taxes, or any other per-
sons having an Interest therein, may
redeem the same at any time during the
two years next ensulng, in the follow-
ing manner:; By paying to the cownty
collector, for the use of the purchaser,
his heirs or assigns, the full sum of
the purchase money named in his corti-

icate of purchase and all the costs of
the sale together with interest at the
rate specified in such certificate, not
to exceed ten per centum annually, with
all subsequent taxes which have beon
pald thereon by the purchaser, his
helrs or assigns, with interest at the
rate of eight per centum per annum on
such taxes subsequently paid, and in
addition thereto the person redeenming
any land shall pay the costs Incldent to
entry of recital of such redemptlon.
Upon deposit wlth the county collector
of the amount necessary to redeem as
herein provided, it shall be the duty of
the county collector to maill to the
purchaser, his helrs or assipgns, at the
last postoffice address if lmown, and if
not lmown, then tc the address of the
purchaser as shown In the record of the
certificate of purchese, notice of such
deposit for redemption. Such notlece,
glven os herein provided, shall stop
payment to the purchaser, hils heirs or
assigns, of any further interest or
penalty. In case the party purchasing
sald land, his helrs or assigns, fails
to take a tax deed for the land so pur-
chased within slx months efter the explra-
tion of the two years next following the
dato of sale, no interest shall be charged
or collected fror the redemptioner after
that time."
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The purchaser at any sale shall recelve a certifi-
cate of purchase as provided In Sectlion 11135, R. 8. lloe 1939,
Thoze who receive such certiflcates of purchase at theo first
or second sale are held by the eourts to have an inchoate
title to the property pending the expiration of the rodemptlon
period. The case of Gilmore v, Hibbs, 152 S. W, (2d4) 26, so
holds .

In the cese of City of Ste, Louls ve Koch (llos Appe.),
156 8¢ Vi, (24) 1, 1. c, 8, 1t 1s held that a certificate of
purchase does not of itself pass tltle and the title remains
in the owner during the perlod of the redemptions

" # & Furthermore, our Supreme Court
has held, under the statutes involved
hereln, that such a certificate of
purchase at a tax sale does not of 1t~
sell pass tltle to the land because
title to the land sold for taxes remalns
in the owner, during the period of
redemption, State ex rel, City of St,
Louls v. Baumann, Ccllector of Revenus,
Jloe Supe, 183 S, V. 24 3l. Seo, also,
Donohoce ve. Veal, 1.9 llo, 531, and Kohle
v. Hobson, 215 lo, 213, 114 S, W, 952,"

Section 11149, R, 5, Mo, 1939, stipulates the period
of time in whilch real estate sold for taxes may be redeemed:

"I1f no person shall rodeem the lands

sold for taxes withln two years from

the sale, at tho explration thereof, and

on production of certificate of purchase,
and 1n case the certificate covers only

a part of a tract or lot of land, then
accompanied with a survey or description

of such part, made by the county surveyor,
the collesctor of the ccunty in which the
sale of such lands took place shall exccute
to the purchaser, his heirs or assigns, in
the name of the state, a conveyance of the
real estate so sold, which shall vest in

ths grantee an absolute ostate In fee silmple,
subject, however to all claims thereon for
unpald taxes except such unpaild taxes exist-
ing at time of the purchase of sald lands
eand the llen for which taxes was inferlor to
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the lien for taxes for which said

tract or lot of land was sold. In
making such conveyance, when two or
more parcels, tracts, or lots of

land are sold for the non-payment of
taxes to the same purchaser or pur-
chasers, or the same person or persons
shall in anywlse become the owner of
the certificates thersof, all of such
parcels shall be included in one deed,"

Although by the lanpguage of thls statute there 1is a
two-year period for redemption, which period 1s applicable
only on first and second sales as hereinbefore pointed out,
this period is not an absolute limitation upon the legal
omer's right to redeem. In the case of Hobson v, Elmer, 163
8. Ve (2d4) 1020, 1, c. 1023, it is held:

"ie must, however, also take into cone-
slderation the language of Section
11149 ROS. :IO. 1959 I'-{O. RQSOA. 560-
1114953 'If no person shall redeem the
lands sold for taxes within two years
from the sale, at the expiration there-
of, % - # the collector of the county
in which the sale of such lands took
place shall exacute to the purchaser

# # % a conveyance of the real estate
80 sold, which shall vest in the grantee
an absolute estate in fee slmple.!

"There 1s one manner and, in our opinion,
only one manner in which these seemingly
canflicting provislons may be harmonigzed .
Ve construe them to mean that the owner
of the lands has an absolute power of
rodemptlion which cennot be defeated by
the purchaser during and up to thes end
of the two-year period. Thereafter the
purchaser has a right to obvtain a col-
lector's deed at any time within the
next two years by complying with the
various statutory provisions, to-wits

by producing to the collector his cer-
tiflcate of purchase, paylng the sub-
secuently accrued taxes and logal fecs
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and demandling his deod. 'f, after the
end of the twofyaar peri d before
The burchaser nas ComplLoa EI?h these
condltions procedent to obtaining hls
deed, the owner or transferee applies
for a redemptlon and makes the required
payments he thereby 4e6stroys the pover
of the purchaser Lo Obtaln a deed,
TUnderscoring ours)

Following this first perlod of two years after the
tax sale, during which time the holder of the certificate of
purchase has an "inchoate" interest in the property, there i1s
an additlional two-year period during which such holder is con-
sldered to have an "aequitable title," as is held in the cuse
of State ex rel, Baumann v, Marburger, 182 S. W, (2d4) 163,
1y co 16563

"Under our Jones-iunger Act, the holder
of a certificate of purchase, through-
out the two years ilmmediately succseedlng
the tax sale, 1is vested vith an inchoate
or inceptive interest in .the land sube
Ject to the absolute right of redemption
in the record owner in whom the title
romaing vested. After the two vear eriod
of apsolute right o? redemption, and
8 further two year period, the oertI;icata
holder has an equitablo Title in tho -
erty with thoe r?ahf to call In the IegaI

e by producing the certiiicate Ef'gﬁg-
chase, paying certaln taxes and Toes,
damanding & deed . -ullock ve. rYeoples Bank
oi’ &olcomo, 351 lios 587, 173 S V. 24 7533
Hobson v. “lmer, 3549 Ho. 1131, 163 S, Vi,
2d 10203 State ex rel. City of Ste Louls
v. Baumann, 348 lio. 164, 153 S. B, 24 31.

# 5 % g #Y (Underscorins ours)

From the foregolng discussion we may conclude that
a purchaser of a certificate of purchase at a first or second
tax sale receives no title to the property involved untll the
exocutlon of the deed contemplated by the Jones-lunger law;
further, that a purchaser of a certlificate of purchase at a
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third tax sale 1s entitled to a deed immedlately, which vests
title in him 1f no fraud occurred or other irregularity trans-
plred for which a court of law may sot such deed aside.

Y1th regard to any confllct arising under Sectlon
13, Article X, Constitution of Missourl, 1945, we quote Section
11126, R. S, Mo, 1939¢ :

"The coumty colloctor shall cause a copy
of auch 1list of delinquent lands and -
lots to be printed in some newspaper of
general circulation and published in the
county, for three consecutive weeks, one
Insertion weekly, before such sale, the
last insertlon to be at least fifteen
days prior to the first Monday in Iiovem-
ber. And it shall only be necessary in
the printed and published list to state
In the aggregate the amount of taxes,
ponalty, Eﬁfareat and cosc due thereon,
eacin {:ar separately stata, and the land
therein described shall §g_dascr1bed in
forty-acre tracts or o%%ar Togal subdivi-
slon, and the lots sha e described b
numpber, block, adaltion, 6tc.: Provide
however, that if a part or parts of any
forty-acre tract or other legel subdivi-
sion or lot 1ls assessed on the tax books
to two or more partles as owners thereof,
then, as to such land or lots, such 1list
shall be so prepared and separated., To
such list shall be attached and in like
manner so printed and published a notice
that so much of seid lands and lots as may
be necessary to dlscharpge the taxes,
interest and charges which may be due there=-
on at the time of sale will be sold at
. public auetion at the courthouse door of
such county, on the first Monday in Ngvermber
next thereafter, commencing at ten o'clock
of said day and continulng from day to day
thereafter untll all are offered. The
county collector shall, on or before the
day of sale, insert at the foot of such
1list on his record a copy of such notilce
and certify on sald record immediately
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following; such notice the name of

the newspaper of the county in which
such notlce was printed and published
end the dates of insertions of such
notlce 1a such newspaper. The expense
of such printing shall be pald out of
the county treasury and shall not excoed
the rata fixed in the county printing
contract, if any, but in no event to
excead one dollar for each descriptlon,
vhich cost of prinding at the rate paild
by the county shall be taxed as part of
the costs of the sale of any land or lot
contained in such 1list," (Underscoring ours)

Sectlon 13, Article X, Constitution of Missourl, 1945,
as set out in your letter, prescribes other provisions than
Section 11126, H. S. Mo, 1939, and so far as 1t doea the present
law 1s in conflict,. '

Section 2 of tﬁb Schedulse of 1945 states:

"All laws in force at the tims of the
adoption of this Constitution and con-
slstont therewlth shall remain in full
force and effect untll amended or repealed
by the general assembly. 4ll laws Incone-
slstent with this Constitution, unless
sooner repealed or amended to conform with
thilie Constitution, shall remalin in full
force and effect wntil July 1, 1946."

Therafore, Section 11126, supra, is still in offoct
and will be wnitil July 1, 1946. 4Any tax sales advertised, as
in Section 11126, will be effective under such advertisement
until July 1, 1946,

Concluslon

A purchaser of a certificate of purchase at the first
or second sale of property for delinguent taxes gots no title
untlil, after the end of the two-year period of redemption, he
receives the tax deed, A purchaser of a certificate of purchase
at a third sale of property for delinquent taxes has a right to
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demand title lmmediately with no perilod of redemption. All
tax deods are subject to being set aside in the event of
fraud veing involved in the sale,

Section 11126, R, 5. Mo. 1939, conflicts in part
wlth Section 13, Article X, Conatitution of lissouri, 1945,
but is saved until July 1, 1946, by Section 2, Sch., of 1945,

Respectfully submitted,

J. MARTI: ANDERSON
Assistant Attorney General

APPROV:Ds

Je Eo TAYLON

Attomey General
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