
TAXATION AND REVENUE: Duties enjoined upon Co~nty Collectors 
under t he provis ions of Article 9 of 
Chapter 74, R. s. Mo. 1939. 

Aur uot 3 , 1945 FILE D 

2 
Honora ,l o Clar~nce .vans , Chairman 
Stu te ,..,o.x Colll. d ssion of Hi s sour! 
J efferson City . 1ssour1 

Dear Sir : 

Refe r ence is ~~de to your l etter dated Jul y 23 , 1945 , 
request ing an o,i nion of this office, and roaJinr na follows : 

tt \'Jc have been as'rod tho .rollo.t1n9:. ques­
t ions by r . Jesse ~ . Smith , County Col­
lector or' Greeno Jounty , "lissouri , rola­
t i ve to the Jones ~WlGGr Lu": 

'Sec • 11132 . 
no~ soon after tbe stlo shall tho Col­

l e ctor turn the surpl us f unds {surplus 
bi ds a~ ... ovo taxes c.nd expenses o; s Qle) t o 
tl a Tr easurer? 1ho is the parson entitled 
to t he surplus, '\~len may he have i t and 
what is thu offuc t of lien .. , -nor \1 ·aJOS, 
jud ent s , etc . ? It t ho Collector has 
doubt as to whom he shall pny the su:rplus 
or who is euti tJ.ed thoreto , docs he have 
to obta1r Porm1aoi on from any oounty of­
ficer or court t ) transfer t l ~ money to 
t L.o r:roa .... ur e,;r o~ doc~ he uc t. on his own 
author ity? 

"Sec . 11145 . 
rnoes the purty r edeeming t ho prop ~rty 
have to pay t he full amount of the pur­
chase price inoludi nc taxes , expenses of 
sale , i nt er est a~d the nmoWlt of tho s ur­
plus bid? It he nuot pay the surplus bid 
i n addition t o the t axes eto . , what does 

• 
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the Collector do vii th the addition al sur­
plus the~ in hio hand~ , h~ a lso h•vin~ 
t. c surplus o r i . inully pai d b t!1e pur-
e aser or SW!l6 b'"lina i n the h o.nds of the 
'['1 oaL.urer- Accor, ing to the 0crtL. ict.te 
of Hodom1tlon •.; supplied by the Tax Co":!. 
mission uh ~l·e in no SP EiCO prov idad to l.n­
sert tl e Sllrplus, but Cec . 11145 rm ds 
' the full sum o f tho' puronu3G mr.may namod 
i n the cert ificate' ? 

''Sec . 11159 . 
·no- lon:"l' is thG Collector oupposed t o 
hold thu aurnlus fUnds after no.le b"fore 
~.king a list o.: ..;rua.e and paying t he. sur­
plus into the Coun~y TroaGul•y? noco the 
fact thnt the o\Jlers of t h c l and at t i.mo 
o1"' salo are lmo\m, uvun thoueh the Collec­
tor has reason t o be~ieve that bao use in­
terests oth.:t r than tt , oy,mera in the lam 
v1ill prevent his oloi 1in~ thv surplu:J, 100..11 
that the Colle ctor does not turn the s ur­
:>lua applying to this partioul r pioce ot 
l aAt o~ Jr to the Treasurer a long with the 
bal~Lce of such !unds in his hands? 

"" e would greatl r l "lproclate you.:r opi nion 
of these sections. ~ 

In the considel' tion of the matters involved, we ·will 
make the ear~ division in accordanDe wit~ ·~e threo statutes 
r eferred to in your letter aa you have use~ in your opinion 
r e 'J.Uest • 

Section 1113 ~ , • s . Mo . , 1939, reads as fo llows : 

"Where such ao.lo is made , the nurchnser at 
such sale shall imaedln tcly ">D.Y tl,e amount 
of his bid to the collector, ·~ shall puy 
the sur":>lus , if any , to the ::;>drson untitl ed 
thoreto; or i t he has doubt, or a d i spute 
arisos as to the proper person , the oame 
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shall be ~aid into the county treasury 
t o be held for t~e usc and benefit of t he 
person entitled thereto. In case the pur­
chaser fails to r ay his bi d , the land shall 
be again forth 1th offered for sal e the 
same as if no sale had been made , and the 
purchaser so felling shall forfeit and pay 
tor tho use of tho distri butive county 
school fund of the county a penalty of 
twenty-f ive per ce~t of t he amount of his 
bid , to be r ecover ed by action of debt in 
the name of the collector, befor e any 
justice of tho peace, or court havin~ juris­
diction, and tho pr osecuting attorney shall 
conduct such s uit , and for his servi~es a 
too ot five dollars shall be taxed against 
~uch delinQuent nurchaser." 

No def i nite time i s expressly f i xed by the urovisions 
of thi s s tatute as to when the collector shall pay the sur­
plus t o tho treasurer . The general rulo with respect to the 
time of per formance of duties i mposed upon an officer, where 
~uch t i me is not e~re ssly f i xed by the law ~~ooing the 
duty, is found in hfficers , 46 c. 1 ., par . 305 , from ~ich 
we quote : 

"Diligence, integrity , and intelligent 
dlsorct l on i n the discharge of their dut i es 
are re~uired of public officers, particu­
l arl y where t he rights of t he ~ublio ~ay be 
jeopar dized by their negl ect , * *·" 

To t he BWme effect i s the decision i n the ca se of State 
ex r el . v . Tu1·ner, 42 s . w. (2d ) 594:, 1 . c . 598, from which we 
quote : 

""here a statute ro -1 uires an act to b e done, 
i t must be performed wit h a reasonabl e de ­
gree of diligence , care , and prudence . Fail­
ure to s o perfor -n. t hat dut y is i n l aw negli­
gence •'' 
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This prineiple wus ·acain r eiterated by the Supre e 
Court of Miscouri in the c&~G o~ State ex rel . v . Priest, 
152 s . w. ( 2d) 109 ' 1 . c . 112: 

" ~ un diligence on the part or the clerk, 
of cotL se , rec,_uires tJ"Iut he nerforn Ruch 
acts ~a he is re nir ed to pertorn by l aw 
w.tth reasonable celerity and within a roa­
sona ble time . " 

Trom the above cnses, we come to the conclusion that 
tho collvctor is enti tled to a reasonable time after tho re­
ceipt of the surplus fUnds by him i n which to pay the same 
to the treasurer. "Reasonable ,~ in the preJises, would no . 
doubt be a r elative t erm, particularl y in view of the tact 
tn t the collector is f irst re1uired to po.y tho surplus to 
any person entitled thereto , and it is only when a doubt 
exists in his mind as to the person entitled to such surplus , 
or a dispute arises as to tlle px·oper person, tha t the col­
lector pays the surplus to the t1·easurer . 

In this connection, we direct your uttontion to Seotion 
1115g , H. ::. . ~!o ., 1 93g , \Jhich will be disoussea more A.t l on- th, 
int·ra , but \~1.a. ich does specifically provide for the payment ot 
the surplus to tht3 treasurer in tho event thut no owner or 
owners , a.gent or agen .. o ca.n be found. The time in which ~uch 
payment is to be ~de under thoso S>~cial rnd particula r cir­
cumstances will be discus sed iu co~ection with that statute . 

The poraon entitled to the aurplus is the O\vner of the 
property ueo inst whom it hus been aold for the delinquent 
taxes , subject , of course , to outstanding mort~ages , judgment 
lienD, etc. I n vio\ or tho innumerable con1licts which misht 
arise regarding tho determination ol' the person entitled to 
t rc surplun, protection hue been grunt..;d the collector by the 
provisions ot Section 11132, which por.mit him, in the event 
of a dc.ubt or a c., isputo arioing, to pay the .n1onoy into the 
county treb~ury , len i~ t1~ clui~ts to r ecourse to the 
courts tor un ad judication of their righto with respect there­
to. 

".'e believe t,hat the plain terms of the statute permit 
the coll~ctor , upon his O\a initiative, to ~Y the surplus to 
the treasurer i~ t ho vent a doubt exists i n the oind o~ the 
collector a.s to t he propo.L person entitled to receive suoh 
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surplus. In t hose circumstances, we do not believe it ne ces­
sar y for the collector t o obtain an order from the county 
court . 

Section 11145 , R. S . ~ •• 1939 

Secti on 11145, R. s . o ., 1939 , reads as foll ows : 

nTte owner or occunant of any l and or l ot 
sold tor t axes , or any other persons hav­
ing an interest therei n, may redeem the 
se.r.le at any time during t ho t wo years next 
ensuin~ , i n the following manner: By pay­
ing to the county collector , for the use 
of t he purchaser, hi s heirs or assiRns, the 
ful l sum of the purchase money named in his 
certifi cate of purchase and all the costs 
of the so.le to ~ether with i nte.rost at the 
r ute specified i n ouch certif icate , not to 
exoeed ten pe r centum. annually, w1 th all 
subsequent t axes ' hich have been paid there­
on by the purchaser, his heirs or assigns , 
with i ntere st at t he rate of eight per 
centum per annum on such t axes subse 1uently 
paid , and i n addition thereto t he person 
redeeming any land shall nay the costs in­
c i dent t o entry of r ecital ot such redemp­
tion. Upon deposi t with t he count y col­
lector of tno amount necessa r y to r edeem 
as horein pr ovided, it shell be the duty of 
the county colle ctor to mail to t he pur ­
chaser, his heirs or assigns , at t he l a st 
postof fice address i f known, and i f not 
.h.noun, then to the address of the purchas ­
er uo shown in th e recoi·d of the certifi­
cate of vurch~ea , notice of such depooit 
for r~domption . Such not ice, r iven as her e­
in provi ded, shall stop payment to the pur­
chaser, hi s hoi rs 01 assigna , of any fur -
ther intvrest or ~enalty . I n ouse the party 
purchasing said land , hie he i rs or assigns , 
fails to t ake a tax deed for the l and so -our­
chased within s i x mont hs after the expi ration 
of the two years next followi ng the date of 
sal e, no interest shall be ch rged or col­
l ected from t ho r oden'l')tioner after that time . '' 
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' 'e think the first question you have ~roposed with re­
spect to this statute is answered by this port i on thereof: 

"By paying t o tho county collector * * 
tho full sum of the purchase money named 
in his certi f icate of purchase and all 
the costs ot the sale together with in­
terest at t he rate specified in such cer­
tificate, * * * with all subsequent taxes 
which havo been pa i d thereon by the pur­
chaser, his heirs or assigns , with in­
terest at the rate or eight per contum 
per annum on such t axes subsequently paid, 
and i n addition thereto the person ~edeem­
ing any land shall pay tho costs inci dent 
to ent ry of r ecital of such redemption." 

We believe that the s econd question you have proposed 
respectin~ this statute is answered by the provision therein 
y,hich roads as follows: 

"By paying to the county collector, tor the 
use of the purchaser, his he irs or assigns , 
* * *·" 

This discloses that all exoesa payments made by the per­
son redeeming the pr operty a.ro to go to the original purchaser 
at the tax sale. Ther a will be no duplication of surplus f unds 
i n t he hands of the collector, inasmuch as the oriP-inal surplus 
aris i nf" at t he sale is required by the provisions of Section 
11132 , R. s . l'To ., 1939, quoted supra , to be paid to the "person 
entitled thereto." Upon redemption, tho surplus is repaid to 
t he purchaser , his heirs or assigns, to r ei mburse him for the 
amount which he had paid at such original sale . 

Section 11159 , R. S . to ., 1939 

Section 11159, R. s . "o . , 1939 , reads as follows : 

"When real e stat e has been sold for taxes 
or othex· debt by t he sheriff or collector of 
any county nithin tho state of Missouri, and 
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the same sells for a gro~ter ~ount than 
the d.ebt or t xes anfl all bosts in the case, 
ru1 t · ~ o·wncr or ovmers, a.o'ent or ocents 
cannot bo found , it shall bo tho duty of 
t 11e sheriff or collector of t he county , when 
such sale has been or ~a~ hereafter be made , 
to make a T.ritten statement describing each 
parcel or tract of land sold by him for a 
greater amount then t he debt or taxes and 
all CJSts in tho cane, and for \,'l ic'l no 
o\mer or ownero , agent or a3ents can be 
found , to ..,et hor with the amount ot surplus 
money in each case , hich statement 3hall 
be subsc:-ibed end s·7orn to by the sheriff' 
or collector nk i n, tho Sdme b~foro some of­
ficer competent to ~dministor oaths within 
this state , ~nd then presented to the count y 
court o:r the county Tlhoro such sale has boen 
or :~.ay heracfter bo made ; and on the approval 
01 the statetent by the court , the sheriff or 
col l3ctor nDking tho sur~ ~~all pey the said 
surpl u:J •J.Onuy into tho county treasury, take 
t· o recei~t in dupl icate of ~aid troaourer 
for said overplus of money and retain one of 
the said duplicate r eceipts hicself and f ile 
t ho other witl the county court , anc there­
unon tho court shL-11 charge ... id treasurer 
w1 th so id auount . \nd Paid troaEursr shall 
place ouch moneys to tho credit ot t he school 
fund of the county , to be held in trust fo r 
t he ter" ot twent.r years tor the owner or 
owners or their le~al representatives . And 
at tho end ot t wenty years , i f such tund shall 
not bo called for, then it shall boco~ a uer­
manent JChool tund of the county . Count T 
courts ohall compel ovmers or agents to aake 
satis actory nroof of their claims before re­
ceiving t heir uoney: Provi · e~, th~t no county 
shall poy in •,erost to the cla i mant o.,. any such 
:rund . " 

We.believe that your tirst uestion reopectin3 this stat­
ute is t ns,1ered by- the discussion under _ection 11132, supra . 
F:ere, a":ain, tho col lector i :. charged \Yith doin certain acts 
with ros~ect to determining to whom the surplus should be pai d, 
and undor the gonoral rule rolatin to t he time when such acts 
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.oust be done , l.e believe th ..... t he ' oultl have a reasonable time 
within 11.nich to deternino that the ov.ner or owners , his or 
their a....,ont or u.~ents ct..nnot be found . You \ril l J.~ote that 
vcction 11159 is a special uta.tute dealing only uit h the sit­
uation uhen tho o'\,nor or owners , his or their ..t ~ent or agents 
cannot be round. 

With r esPect to your second _uestion , we bel ieve that 
if the conditions enuneratec therein arc such as to create a 
doubt in the .tlind of tho coll ector a s to V1hom tho surpl us 
should be paid , he shoul~ ~roceod ~~dcr tho provisions of Sec­
tion 111~2 , which permit him, in such cases , to doposit the 
money ·r.i. t 1 the treasurer . 

00UCLUSI ON 

In the prcuises , tie arc or the oplnion: 

(1) Tl~t under the provisions 0 1 Section 11132 , H. ~ . 
Mo. , 1939 , t~e collector huo a reasona~le time after the sale 
of lunda for u~lin~uent taxes to turn the surpl us arising 
therofrou into tnc county trousury; 

{2 ) Th~t the person entitled to ~uc~ sur2l us is the 
owner or ~uca real property so sol d , subject tv tne rights or 
the owners ol' existing m.ortub{..CS or ju ~o~t lions, o.nu that 
such surpl us Should be paid to tho person ~ntitlod thereto 
within a redsonable tille ; 

( .> ) That if a doubt exists in the .. :Und or the coll ec­
tor as to whoa such surpl us should be paid , he is autho1·ized 
under the provisions of oection l llJ2 , ~ . ~ . Uo. , 1~~9 . t o 
pay such ourpl us into t~o county treasury without tne ordor 
or any court; 

{ 4 ) Thnt the person redeeming ~~ct.J. property from oo.l e 
for del in1uent taxes must puy to the col lector the full sum 
of the purchase nonoy namod ln ais cortiticate of purchase 
~nd all the costs of the sale , toeether uith interest at the 
rate specified ln such ccrti!icute , vdth all subso .uent taxes 
which have boon puiJ thereon by the purchaser , his hoirs or 
ass l ens , with interest at the rute of eight per centum por 
annum on such taxes subsequently paid , and un amount suffi­
cient to puy tne costs incident to entry ot recital or such 
redemption ; 

( v ) That the surplus then in the hands of the collec-
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tor ari sing by virtue of s uch rodem.ptlon shall be pai d by the 
collector t J the purchaser at t he ori in~ l sale , or his heirs 
or assir..ns ; 

(6) That tr~ colle ctor has a reasonnbl3 t ime under the 
provisions of Section 11159, R . S . No ., 1939 , .11 thin .hioh to 
ascertai n whether or not tho owner or 01· nerD, hi& or their 
a~cnt or agents may be found, and t het it is only after fail­
in6 to find ~uch ownor or owners , his or t heir ~gent or agents, 
thtt the collector is required to file t he statement desoribod 
in :...eotion 11169; and 

(7) Th ..... t if a .::.oubt exist~ it t.he i nd or the colleo 
tor as tv ,,ho 1 h~ !:houl.:. c· t he. surplus , h<. should pdy uoh 
surplus into th~ county treasury i n order that cla imants there­
of may eet.-...tli sh their rights t llereto in o court hevinr; juris­
diction to ~djuQicate ouch claims . 

AP.2RGV :.u : 

J' . J£ . IJ.'A'ttofi 
Attorney General 

WFB :HR 

Hospaotfull y submitted , 

WILL F. BERrY , Jr . 
:.ssistant At torney General 


