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~ :.EC 0 itDERS OF DEEDS : CoJT'pensation . 

January 29, 1945 

I 
FILED 

'Jr/ ;; 7 
Honorable T. A. Esterly 
Asaistant Prosecuting Attorney 
of Jasper County 
Carthage, Missouri 

Dear Sir: 

We are in receipt of your letter of December 12, 
requesting an opinion from this department , wh ich said 
letter ia as follows: 

"The County Court of this county has 
requested me to ask your office for 
an opinion as to the salary to ~hich 
the hecorder of Deeds ia entitled and 
fUrther how many deputiea the record
er may have and who may determine the 
number of deputies he may have , how 
they a re appointed and how much they 
are to be paid. 

"As you lmow~ this county according to 
the l ast census had a population of 
about 78,000 with nq city over 45,000. 
It is my understanding that the mil
understanding in this case has a risen 
since the repeal of certain laws by our 
1941 l egislature." 

Sectiona 13498 , 13499, 13500, 13501, 13502, 13503 and 
13504, R.s . Mo . 1939, being Article 6 of Chapter 99 , were 
enacted by the Legialature 1n 1933 as new sections end are 
found in Laws of 1933 at page 375. 

Section 1 of t hat Act fixed the salary of Recorders of 
Deeda at $3,200 pe r annum, page 376 , Acts 1933. Section 1 
of said Act was amended by the Le gislature 1n 1937, Session 
Acta of 1937, page 442 , by increasing the salary to '4 ,000. 

The se sections, thus amended, constituted Article 6 , 
Chapter 99 , R.s . Mo . 1939. The Legisl ature of 1941 repealed 
outright said Article 6 , Chapter 99 , including all said sec
tions relating to the salaries and appointment of deput1ea 
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of Heoorders of Deeds 1n counties containing a population 
of fram 75 1 000 to 90 , 000 inhabitants, the Act so repeal-
ing the same appearing in the Laws of 1941, page 531. 
The Legislature failed to enact any new sections to take 
the plaoe of the sections and article repealed. 'rhe emer
gency clause of the repealing Act of 1941, states that said 
sections were repealed because the result of the 1940 decennial 
oensus of the United States was about to be published, and 
that the population or certain counties 1n the State would 
show a change . 

The question then , of what s t atute , after the repeal 
in 1941, of Article 6, Chapter 99 , rl .s . Mo. 1939, 1t any, 
provides a method f or the payment or Recorders of Deeds 1n 
such counties must, it seems , be determined by the construc
tion of what was the intention of the Legialature 1n pass
ing the Act of 1933, Laws of 1933, p aB& 375, that is, wheth
er they intended to repeal the old fee s t atute method of 
compensation to Recorders or Deeds, which was Section 11568 , 
~ . s . Mo . 1929, and whether the Legislature of 1941, 1n re
pealing the Act of 1933, which was carried into the Revised 
Statutes of 1939 as Article 6 , Chapter 99 1 as aforesaid, act
ed upon the theory that the Legislature of 1933, had not re
pealed Section 11568, R.s . Mo . 1929, and that Section 11568 
was still 1n force as providing a method of payment of said 
officers 1n counties where the offices of Recorder of Doeds 
and clerk of the Circuit Court are separa te regardless or 
the question of population. 

Nowhere does the Act of 19331 Laws of 19331 page 375, 
1n terms expressly repeal any section of Article 2., Chapter 
74, R.s . Mo. 1929 of which Section 11568 is a part , and 
wh ich provided the old method of paying He corders of Deeds 
1n all counties of this State where the offices of hecorders 
of Deeds and Cle rk of the Circuit Court are separate by per
mitting them to retain certain fees for t heir compensation . 
The Act of 1933 did substitute the salary method of paying 
Recorders 1n counties having a population of from 75 , 000 and 
not more than 90,000 inhabitants for the old fee method . 

This , it would seem, come s strictly within the rule laid 
down 1n Crawford on Statutory Cons t ruction wher e this text 
work discusses the doctrine of repeal by tmplication. If 
repeal there was at all of Section 11568 1 it was by implica
tion only, by the Act of 1933 , and necessitates a rriving at 
an understanding of the intention of the Legislature of 1933 
and of the Legislature of 1941. 

Crawford on Statutory Construction -- Interpretation of 
Laws, on repeal by implication, 1n Section 308, states: 
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"* -~~ "" ·rhe construction of the new law be
c omes an important consideration, since its 
meaning and scope will determine whether a 
r epeal t akes place, and if so , its extent . 
And usually one of two questions will arise: 
(1) whether the new law is intended as a 
substitute for the old; or (2 ) whether the 
new is irreconcil abl y inconsis t ent with the 
old , ao that t he former is thereby ter~inated . 
In brief , the problem will be simply to de
termine what ia the legi slative intention -
Whether the old law shall cease or whether 
it shall be suppleli.B nted. " 

It sur el y was not the case that the Legisl ature of 1941, 
intended by the repef;L1 of Articl e 6 , Chapt e r 99 , .1\ . ::;. • i"o• 
1939 , to deprive the counties of ~his St a te wher e the of fices 
of .1.te oorder of Deeds and Cl erk of the Circuit Court are aepa 
rate and a l so having ?5 ,000 and l ess than 90 , 000 inhabitants , 
such as Jasper Coun~y, of all methods of paying compensation 
to rlecordera of Deeds 1n such counties for their services . 
By the outright repeal of Article 6 1 Chapter 99 , :\ .s . Uo. 
1939 , the Le gislatur e a:>parentl y recoh"tlized that the H.ct of 
1933 was pas sed a a a cumul ative substitute only f or the fee 
method of payment of such offi cers in counties of 75 , 000 to 
90 , 000 inhabitant s., and were aware that t he s t atuto perr:J.it t ing 
the r etention of fees by ttecordere , Soc tion l liJ68 , .t{ . f . Mo . 
1929 , was not intended to be repealed a~ t o counties where 
the office • of .11ecorder of Deeds and Cl erk of tm Circuit 
Cour t are ~eparate . 

In other words , the Legial ature of 1933 by the ena ctment 
or the new sections substituting tho salary plan instead of 
the retention of the fees plan to pay \ecor ders of ueods 1n 
counties having 75 , 000 and les s than 90,000 inhabitants , f or 
their servicea, merel y exempted auch c ounties of which clas s 
Jasper County i a one , from the fee plan as provided in Se ction 
11568 1 Article 2, Chapt er 74 1 R. ~ . Mo . 1929, covering all coun
t iea 1n the State J that said Act of 1933 in no sense repealed 
nor did the Legislature thereby intend tor epe ol Section 11568, 
and that when Article 6 ~ Chapter 99 , 1939 , was repealed 1n 
1941, the exemption of such counties created 1n 1933 exp1red 
and such countie s were l eft thereby exactl y where they were 
under Sect ion 11568, .tt . s . Mo . 1929 , providing for the re ten
tion of fees for the payment for the service • of «ecordera 
or Veoda or such counties prior t o the passing ot the Act of 
1933 by the Legisl ature . 
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Convincing evidence and circumstances to determine 
that the Legislature of 1933 did not intend to repeal 
Section 11568 , R. s . Mo . 1929, lie in the fact that said 
section was carried into the revision of 1939 and there 
appears word for word as Section 13187, Article 2, Chap
ter 89, R.s . Mo . 1939, indicating that the Revision Com
mittee also held the view that Section 11568 bad been un
disturbed ~by any change, amendment or repeal by implica
tion , and ~hat it was 1n full force at the time of the 
revision . 

The language and scope of the Act of 1933 throw some 
light upon the question of the intention of the Legislature 
in passing that Act from which it may be said that it was 
intended only to enact new sections providing a cash method 
for a fee method of paying Recorders of Deeds, as an aid 
and substitute only for t he population ~ass of Jasper 
County, and that a repeal of Section 11568 wa s not lntendo~ . 
'f.he Act of 1933, and Section 11568 , R. s . Mo . 1929, were not 
so irreconcilably inconsistent tha t Section 11568 was elimi
nated when the new Act was passed in 1933. The l ast sen
tence of Section 1 of the Act of 1933, Laws of 1933, page 
376 , is as follows: 

"* * * Said salaries to be in lieu of all other 
salaries, fees , commissions or emoluments of 
whatsoever kind under and by reason of the terms 
of any statutory provisions outside of thi s ar
ticle." 

It will be observed at once that the Legislature using 
the language just quoted distinctly recognized other "statu
tory provisions" as being in existence outside of Article 
6 , Chapter 99 . Reading Section 6 of said Act of 1933 on page 
377, Laws of 1933, we find that it did no more than make the 
fee mode of paj'lnent to Recorders "ineffective". Section 6 ~ 
itself and the index to the sections on page 375, declare 
t hat the old statute was merely "ineffective". Section 
11568, R. s . Mo . 1929 , was thus designated as incomplete and 
inadequate or ineffective and was not rendered void or des
troyed by outright repeal or by implication b y the Act of 
1933. 

The word "Effective" is defined in Webster ' s Dictionary 
page 819, 1n t he 6th definition, as f ollows: 

"In actual operation; -- Said of a statute 
or judicial order l imited b~ its t e rms to 
begin at a designa ted time . 
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.rhe word "ine:ff ective" ia defined 1n \iebster ' s Diction
ary , page 1271 , in the second definition , as: "not capable 
of por!'orming the required work or dut1ea~ inefficient ; in
capabl e ; as ineff ec t i ve troops or workman' . 

The word "ineffe ctual" , wh ich is a synonym of "ineffe c
tive" , has been defined and distinguished f rom a word or 
words which would signi fy a compl ete setting aside , des truc
tion or elimination of a s tatute , or any word which would 
mean an express word of repeal . 

In the case of Noll vs . Alexander et al , 282 s .~ . 739 , 
l . c. 742 , the Springfield Court of Appeals had f or oonaid
eration two sections of the hevised Statutes of 1919 cover 
ing tho question of change s of venue involving the definite 
question of whether an order of change of venue vested juris
diction 1n the Court to which the venue was to be transfe rred 
instantly unless bond be g iven, and whethor the Court to which 
the venue was cr~nged ever ob t ained jurisdiction of the per • 
son where the pl a intiff, Noll , never appeared and never bave 
bond in the Court to which the change of venue was directed. 
In that case Nol l had sued Al oxander and others for false 
imprisonment . Noll los t 1n the Circuit Court . He appealed 
to the Springfield Court of Appeals . He urged tha t , under 
Sect ion 3980, h . S . Mo. 1919 , the order granting a change of 
venue in the case wa s void , and t hat the Court to which the 
change was sent did not obtain jur1adic1ton of his person 
because no bond was given a t the time of the order and 1n the 
Court making the orde r . In ita discussion of the issue and 
in giving effect to the t erms of t he s t atutes t hen be ing 
discussed, the Springfield Court of Appeals , l . c . 742 , sa i d : 

"The statute set out above doea not provide 
that , if bond is not given, the order grnnt
ing the change of venue shall be void . It 
merely says tha t the order gr anting a change 
of venue shall not be ' effectual ' untiL bond 
is given . 'rhere is a vast difference in the 
meaning of the two words . ' Void ' mean s of 
no for ce or validity. ' Ineffectua l ', a s used 
in this s tatute , means without complete power 
to proceed to final judgment . * * *" 

So here , if A~ticle 6 1 Chapter 99 , h . S . Missouri , 1939 , 
wh ich was repealed by the Act of 1941, had used the word 
"void" or "repea led" or some word of like meaning or i mport , 
t he conclusion would be inevitabl e that an outright repeal 
of Section 11568• rl . L. Mo . 1929 , was intended. But the 
Legislature used no such word . · In addition to the l anguage 
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used in tho l ast sentence of Section 1 of the Act of 1933, 
hereinabove quoted , and whie~ recognized other "s tatutory 
provisions", outside of s a id Article 6 , being in existence , 
the Legislature in Section 6 of that Act said : 

"Sec . 6 . All conflicting provisions ineffective , -
All provisions of l aw outside of th is act , allow
ing any fee , compensation, or emolument to either 
of the before mentioned officers , to be paid out 
of the Treasury of any such county, or he·reby de
clared to be ineffective as to any and all such 
c ounties, * * * " 

Hepeal by implica tion is not favored, and the pre sumption 
is always against repeal by implication where express terms 
are not used . The Act of 1933, Laws of 1933, paee 375, did 
not mention Section 11568 , R.s . Uo. 1929 . The Le gislature 
passed that Act as a new a rticle , supplementing the old fee 
s tatute , and wh ile recognizing that there were some "statu
tory provisions outside of this article" still in existence, 
it was not provided th~t such other l aws were repealed or 
should be considered eliminated~ but merel y suspended them 
by saying tha t they were to be ineffective" as to such 
counties . 

These principles of l aw are s tPted and discussed by 
many of our text authoritie s and in many of our Supreme 
Court decisions. 

59 C. J . 905, Section 510 lays down the rule as follows: 

"The repeal of statutes by implication is 
not favored . The courts are slow to hold 
that one statute has repealed another by 
implication, and they will not make such 
an adjudication if they can avoid doing 
so consistently or on any reasonable hy
pothesis , or if they can arrive at another 
result by any construction which is fair 
and reasonable . Also , the courts will 
not enlarge the meaning of one act 1n or
der to hold t hat it repeal• another by 1m
plication, nor will they adopt an inter
pretation leading to an ad judication of 
repeal by implication unless it is in
evitable , and a very olea~ anq definite 
reason therefor can be assigned. Further
more , the courts will not adjudge a sta tute 
to have been repealed by implication un-
less a l eg islat ive intent to repeal or super
sede the statute plainly and clearly appears . 
The implication must be clear , necessary , 
and irrestibl e . * * *" · 



I' 

Honorable r . A. Esterly - 7- January 29 , 1945 

The rule that repeal of s ta tutes by tmplioat i on is 
not favored by the Court is s t a ted tn the case of St ate 
ex rel . Uoseley, et al . vs . Lee et al., 319 Uo . 976 , l . c . 
989 , where the Court saidt 

"* * * The repeal of s tatutes by implication 
is not favored by the courts , (36 Cyc . 1071 ; 
Hoad Distri~t v . Huber, 212 Mo . 551, 562J 
State ex rel . v . Bishop , 41 Mo . 16 , 24 . ) 
The question of repeal is one of intention 
(Curtwright v. Crow, 44 Mo . App . 563, 568 ), 
and the pre sumption ia always against the 
intention to repeal by implica tion wher e 
express terms are not used . (36 Cyc. 1071, 
1072J Gasconade County v. Gordon, 241 Mo . 
569 , 582J State ex rel . v . County Court , 
~1 Mo . 453, 459)" 

~he Lee oaee above quoted oitos the case of Curtwright 
va . Crow, 44 Mo. App . 553, on the rule th~t repeal is a 
question of intention. The Crow case, l . c. 568 , states that 
rul e as foll ows: 

"But arter all the question or repeal is one 
of intention, and wnere the court s can g ive 
effect to the manifest intention of the legis
l ature , without viola ting any const i tutional 
inhibition, it is t heir duty t o do so . \':here 
two acts are ~aased at the same session of 
the legi s l ature , on the same subjeot~matter , 
they must be construed together. * * .;; " 

That repeal by implication may only occur when necessity 
demands i t is stated by our ~upreme Court in the case of ~bite 
vs. Greenway et al. , 303 Lio . 691• l . c . 697, 698 , where the 
Court said: 

"A repeal occurs by implication only when 
nacess ity demands it . (Stat e ex re l . v . '.\ells , 
210 Mo . l . c . 620; ~anker v . Faul haber , 94 Mo. 
440; 26 Cye. pp . 1073- 1077.) Tho opinion in 
the ~ella Case quotes from a textbook, as 
follows: 

" ' A repeal by implication must be by necessary 
implication. It is not sufficient to es t ablish 
that the subsequent l aw or l aws cover some, or 
even all, of the cases provided for by itJ for 
they may be merely afrirmative, or cumulative~ 
or auxiliary. But there ~ust be a positive 
repugnancy between the provisions or the new 
law and those of the old; and even then the 
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old law is repealed by implica tion onl y pro 
tanto , to the extent of the repugnancy.' 
{Anderson ' s ·Law Diet. , p. 879 ) . " 

The same rule as announced 1n the Gr eenway case , supra , 
quoting Anderson ' s Law Dictionary, page 897 , is stated ver
batim in St ate ex rel . v . \'•ella , 210 Mo . 601 , l. o. 620 . 

Section 13147 , Artiole 1 , Chapter 89 , h.s . Mo . 1939, a s 
amended by the Laws of 1941, page 595 , require s that t here 
1hall be an office of Recorder of Deed1 1n each county in this 
St ate containing 19 , 000 or more inhabitants . Sec tion 131 55 of 
said Article 1, Chapter 89 , provldea that such Heoorders of 
Deeds shall be elected on the first Tuesday after the first 
Konday of November 1934, and every four ye ars thereafte r , with 
other provision• therein stated. Section 13160 of Article 1 , 
Chapter 89 , 1939 , pr ovid&s that in all counties where the of
floea of clerk of the Circuit Court and Recorder of Deeds have 
been or may be separated, and t h is is the case in Ja,per County, 
that the Re corder of Deeda may appoint 1n writing one or more 
deputies to be approved by the County Court of t heir respec
tive countlea , with other provisions therein contained. These 
sectlona of Article 1, Chapter 89 , have not been repealed and 
are independent of the sections contained 1n Article 6 , Chap
ter 99 , which were repealed as above 1ta ted, by the Le gi1la• 
ture 1n 1941, Law• of 1941, page 531. Article 2 of Chapter 
89 , H. S . Mo . 1939 , deale with the charging and collection of 
fee s by Re oordera of Deeda . Section 13187 of said Articl e 2 , 
Chapter 89 , requires that the rtecorder of each county 1n this 
btate where the offioes of the rleoorder of Deeds and the clerk 
of the Cirouit Court are separate , without refe rence to the 
population of such county, shall keep a true account of all 
fee s received, and make a report thereof to the County Court , 
and that further : 

"~ ~ o and all the fee s received by him, over 
and above the sum of four t housand dollars, 
for each year of his of ficia l term, after pay
ing out of such fees and emolument• such amounts 
for deputie a and assictants in hia office as 
t he county court may deem necessary , shall be 
pai d into the county treasury, to form a part 
of the jury fund of the county. " 

These provisions and conditions are practically identical with 
Section 11568 , R. s . Mo . 1929; and would appl y to Jasper County. 
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fhis section, 13187 , appear s to cover the question 
of compensation f or such deputies also . This same sec
tion was in our Revised Statutes of 1889 as Section 7450 . 
The same constitutional provis ion then existed as now ex
i sts , Section 13 , Articlo 9 , Cons t . , regarding the payment 
of sa l aries of deputies and ass istants by a Recorder of 
Deeds before making settlement and turning over any excess 
of fees to his county. The ma tter of construing said terms 
of both the Constitution and the sta tute was before our 
eupreme Court in the case of St ate ex re l . v . Ki ng , 136 l.io . 
309. The Court in that ease , l . c . 318 , 319 , said: 

"Under these provisions , is a recorder en
titled, as a matter of right , to retain out 
of t he feea of h is office an amount sufficient 
to pay reasonable compensation to necessary 
asaistants , or is t he allowance left ent irely 
to the discre tion of the county oourt t 

"The constitution is posi t ive in ita terms , 
and contains no words from which a discretionary 
power can be implied. The statute can not be 
given auch construction aa will cause a con
flict with the constitution. The statute ex~ 
!sting when the constitution was adopted would 
be repealed by such a construction. To give 
the stat ute effect , then , t he word ' may ' can 
not be given a meaning which c ould deprive t~e 
recorder of his r i ght to an allowance for a a
aiatants if they were necessary to secure the 
proper and expeditious performance of t ho dut ies 
of the of fice . I t is also a wel l r ecognized 
rul e of construction tha t the word •may ' should 
be int erpreted to mean ' shall ' when referring 
to a 'power given to public off icer s , and (wh ich) 
concerns t he publio interest and t he rights of 
t h ird persona , who have a cl aim ~ jure that the 
power shall be exercised in this manner . • Such 
an interpreta tion is demanded ' for the aake of 
justice and the public good.• Steines v . Franklin 
Co. , 48 Mo. 178, quoting from Newburgh TUrnpike 
Co, v. Mille r , 5 Johns . Chy. 113. " 

CONCLUSI ON. 

Conaidering the facta submitted, and applying the above 
statutes and a uthoritiea cited and quoted to them, it is the 
opinion of thia department that by the enactment by the Leg
isl ature of 1933 of the Act that went into the revi sion of 
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1939 as Article 6 , Chapter 99 , Jasper County , because of 
i t s popul a tion class ification, was exempted from the terms 
of Section 11568 , Article 2, Chapte r 74 , R. S. Mo . 1929, 
which provi ded the r etention of fees plan f or the compen
sation of Recorders of Deeds of all counties 1n the State 
for t heir services, and t hat when Article 6 , Chapter 99 , 
R. s . Mo. 1939, was repealed outright in 1941, the exempt ion 
df Jasper County created 1n 1933 was removed and said county 
was left t hereby exactly where it was prior to the enactment 
of Article 6 1 Chapter 99, R.s . t.to. 1939., 1n regard to the 
method of payment of ita Recor der of Deeds for his servicea 
as authorize~ under the t erms of s aid section 11568. Said 
aection 115681 provided that said Recorder re t a in feea re• 
ceived by htm up to the sum of ' 41000 for each year of his 
official term for his compensation and tha t out of the re 
mainder of such fees and emolument• he should pay such a
mounts for deputiea, and assistants , 1n h is office as the 
County Court may deem necessa ry . 

That the Recorder of Jasper County has the right under 
Section 13160, Articl e 1, Chapter 89 1 R. s . Mo. 1939, to ap
point 1n writing, one or more deputies or assistants to be 
approved by the County Court of said county, and that under 
Section 13187, Article 2 , Chapter 89 , R. s . Mo . 1939 1 which 
1s the same section as section 115681 R. s . Mo. 1929, such 
deputies or assistant• as the County Court may deem neces
sary may be paid by the rlecorder of Deeds of said County 
out of the fees collected by his office . 

That under the decision rendered in the case of State 
ex rel . _ v . King, the Recorder may determine what ia a reason
able amount to be paid his necessary deputies and assistanta, 
and ~7 pay the same to them out of the fees of his office 
before making settlement with . tbe County Court,' a t which 
t~e he should be_ given credit therefor. 

/ 

APPROVED : 

HARRY H. KAY 
(Acting ) At torney General 

GWC:ir 

Respectfully submitted, 

GEORGE W. · CROWLEY 
Assistant Attorney General 


