PARDON AdD PAROLE: Six questions regarding autios! ¢ the

Governor, Board of Probation an. farole, and

Board of Penal Commissioners to issue commutations,
paroles, or pardons to inmates at the Migsouri
Training School for Boys, Industrial Home for
Girls, and Industrial Home for Negro Girls.

December 13, 1945 FI L E D

5

Honoravle Phil M. vonnelly
txecutive Office
Jefferson City, .issouri

Deaxr Governor

bonnelly:

Receipt of your reguest for an opinion is hereby ac-

knowledged.

~1

Your recuest reads as follows:

would appreciate your _lving me an in-

formal opinion on the following questions:

s

n2.

"o.

Does the Governor huve any uuthority
to issue & commutation, parole or
pardon to un inmate at the Missouri
Training sSchool for Boys, at Boon-
ville, the Industrial Home for Negro
Girls, ut Tipton, and the Inaustrial
Home for Girls, at Chillicothe?
should the question of theilr release
from tiese Institutions be subuitted
to the Governor for approval or re-
jection?

Under vhut authority does tiie Board of
Frovation and Parole release inmates
of' tlhese tiuree Institutlions on commu-
tation or parole?

Is it necessary Tfor an inuate at these
three Institutions to have to earn a
certain nuwuber of creuits or merits
before he or she is elliible for con-
sideration for commutation or parole,
or has the Board of Probution and Pa-
role tne authority to issue & commuta~-
tion or grant a parole regurdless of
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the nuwaber of crealts or uerlts that
aii lomate las eurned?
]

"ie J0o@s bhne Board ol Penal Comuissioners
huve anything to do with the granting
of' u commutation or parole to an in=-
wate of elther oy thnese thres Institu~
tions? DLoes the Board ol Pencl vom=
migsioners huve anything to do wita the
majkcing of the rules.und reguletions ror
the releage on comuutation or parole of
an inmate at these tiree Institutions?™

With respect to the Tlrst question presented, the Con-
stitution ol ilissourl oi' 1940, in .riticle IV, section 7, pro-
vides:

"Plie governor shull lave power Lo grent re-
pricves, couuutuvions and perdons, aiter
conviction, ror ali ol'lenses exce t tieason
and ¢cuses o1 lmpeschment, upon such condi=-
tions end with such restriotions and limita-
tions as lLic ma)y deewmw proper, subject to pro=-
visions of law as to the maimer of applying
L0 pardouns. The power to paruon shall not
iuclude tiie power to parole,”

With relerence to tvihe Governor's asuthority to parole,
we note the last sentence in this section in particuler to
determine it its clfect way be. A perole is aellned in
46 0. J. llou, b‘Uc. G, agt

w ¥ % ¥ the conditional release of u convict,
before tie expiration or his term, to remain
subject, during the remeinder tliereoi, to
supervislon by the public authority and to re-
turn to iwprisonment con violation oi tlhe con=-
dition of the parole."

Prior to tie adoption of the new Constitution of iis-
souri in 1945, the power Lo pardou lncluded the power to
parole, It lis held iu the case of State v. asher, 246 3. W.
911' 1s Co g135:

"lp the cuse of Fuller v, Stete, 122 Ala. 88,
loc. cit, 07, 26 South. 146, 45 L. R. 4. 508,
82 Am. Jt. Repe 1, the court haa before it a
similer question, The Constitution of Ala=-
vama provides that 'tue Governor shall have
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power * * * after conviction, to grant * * *
puardons,' The court suald:

1Ty is tuae sstitled law vhut tals grant in-
cludes power to grant conditional pardons,
tia condition Lo be either precedent or sube-
deyuent, ana of any aabure so long as it is
not illaaql ilmnoral, or i:spoOssible ol per=
iormance; and that a breach ol the condition
avolds gnd anpnuls the pardon.?

"To the sumne elfect was tane holding in Ken=-
nedy's Case, lob Mass. 48. <Chial Justice
varsaall In tas cuse of Us 5. Ve VWilson, 7
Pat, (U.s.) 160, 3 L. 3d. 640, defined a par-
aon as:

"tin acv ol (race, proceediuag Irou Bile power
investeu witih tihe exoccution of the laws,
walch oxeupts the individual on whom it is
bastoweu frou the punishment vhe law 1n1110ta
202 u oriwme Le has comultted.'

“The power to »urdon includes tiie power tO
parole (In re Conditional Lischarye ol Cone
viets, 75 Vte 414, 51 Atl. 10, 56 LsK...e 608,

"Tt must follow frou the lforegolng that a
wrole 1s a conditional pardon, and thuat a
'parole' piven by tone Governor is but un ex=-
cisec of the power vested in him by the
uonatitution and statute with respect to the

issuence of conditional paraons, * * * w

& comiutation is defined in 46 C. J. 1182, Sec., 4, as

Wk ok ¥ the change oi & punlahmcnt to which
& person hes bee.. condemned to u less severe
onc,"

It is held In the case of ux Parte Webbe, 90 8. We (2d)
818, l. 0. 615 (lo.):

n * * ¥ gection 8 arte. 5, of the Lissouri
vonstitution, empowers him (the overnor)

to grunt commtutions 'uporn such condition
end with such restrictions and limitations as
he may think proper.' Keletlve to coamuta=
tions, in 20 R.,C.L. at page 550, it is sald:
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®1 )\ comumztation 1s the substitution of a
less for o greater punlishment, oy uuthority
o' law, und moy be imposed upon the convict
without hils acceptance, and ugainst his con=-
sent. In this respect i1t differs from a
pardon to the velidity ol whiclhi acceptance
ls essential. The power tou coumute a sen=
tence is o pert of the pardoning power and
may be exercised under a general grunt of
that nowver. y

"See Biddile, Warden v, Peroviech, 274 U, J.
480, 47 5, Ct, 664, 71 L, Ld, 1161, 528

Ae Lo R, 838, Also comuubtaetion is thus de-
fined in Black's Law uictionery: ‘*Commtas=
tion of a punishwent i1s not & conditlcnsl
pardon, but tle substitution ol a lower for
& nlgher grade of punishment, end is pre=-
sumed to be for the culprit's benellit.'™

Concerning a conditionel pardon, 46 C. J. 1182, Sec. 3,
states:

"A perdon is conditional where it does not
becone operative until the grantee hus per-
formed some specified act, or where it be-
comes void when some speciiied event tran-
spires.”

For «ll intents and purposes, therefore, it is our notion
tiat what could Love been accomplished by paroles may also be
accomplished at the precent time by commutations or pardons,
conditional or otherwise.

The constitutional provision does not make reference to
any particular institution in which a convict may be incarcer-
ated in order to be elizible to recelve z "commutation, parole,
or pardon,” althouzh it does state thut there amust have been
a "conviction,”™ 1n that event, it does unot follow that the
Governor has the authority to issue @ comuwtation, pardon, or
conditionzl pardon to un lnmate at a truining or industrial
school where one was committed for Jjuvenile delinguency, since
a Judgment of delinguency is a civil jJudgment end not a con=-
viction of orime., The case of 3tate v, Trimble, 83 5. W. (24)
37, 1. c.39, 333 Mo. 888, holds:

"Section 14136 R. 5. Mo, 1929 (iMo. 5t. Ann,
Sec, 14136) provides: 'Any disposlition of
any delinguent chlild under this article, or
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any evidence . iven in such cases shall not
in any ceivil, ceriidnal or other cuuse or
proceeding whatever in any court be lawful
or proper evidence against such child for
any purpose whabtever, except in subseyuent
coses wgalnst tle same child under this
erticle.*

“This proviso cla;rly indlcates that any dis-
posTtlon of u cose Li u Juvenile court ah@%%
not ve condiuered a - COAVLiCLLOL Of CLimG.
Proteots the ohild, 1h vhab Lhe adjudication
ol delinguency c _nnot be later referred to

ia any proceeding. either civil or criminal,
except in a subgseyuent case lu the Jjuvenile
court, .. coanviction of crime under Tthe law
nay always be used a_ainst a persou in elither
¢ivil or.criminul cuses. This court in banec
in Sbate ex rel., ve 3uckner, supru, 500 Lo,
c)bg 254 1 I. lOu. b.n.‘L. ldl ld,u} S...:.itl‘

tia p¢oueedil' under the act, the zim ol which,
as in this case, 1s the exartion ol the state's
power, parens puatriae, lor the reformation orl
« child and not Jor Lis punishment under the
crlulnul law, is not a criuwioncl case, and the
coustitutional guarunties respectiig dofen-
Gants 1n orininal cuses do not apply. This is
obviously true wiu 1s the rule of tias deci-
sions.' (Italics ours,)"

However, wltl regurd to those persons who are convioted
of crime and committed to one ol tiese lanstitutions referred
to, the Governor is granted authority to issus & commutation
or paraon, conditionul or otlierwise.

Regardlns the second question presented in paragraph 1
of your letter, Jection 9160, R, S, lo. 1959, provides:

"The Bourd of Probution and Parole shull have
authority and it shall be its duty to study
prisoners commitited to 3tute correctional and
penal lns:itutions to select prisoners to be
recomuended to the Governor for parole, com=
mibutlon of sentence, oxr pardon; to provide
for upplications for paroles, comaubtations of
sentence, and paxrdons; to investizate the
nerits of such applicction; to make recommen-
dutions to the Governor relative to paroles,
commutations ol sentence, and pardons; to
reconmend conditions deemed by them advisable



Honorable Phil M, Donnelly - 6

in the ocuse of prisoners whose release on
parole, commnutation of sentence, or condi-
tional pardon is recommended; to provide for
the supervision ol persons released on parole
or conaitionul pardon; and to recommend to
the Governor the revocation ol paroles or
conditional purdons when their conditions
have been violated. sald Board shall keep
and prescrve coumplete files, and records of
all prisoners held in or released from state
penal and correctional instltutions und the
recoumendations made by them relative to
such prisoners. The Board nay sdopt rules
end regulations relative to the eligibility
of prisoners for parole. The Board of Pro-
bution and Parole muy, et the written request
of the Jjudge or Jjudges of a court named in
section 1 of this sct, or a noerd of parole
aunthorized to ssrve such court, suthorize
porole officers appointed by said Buard to
act as probation officers for such court or
board of parole."

Under this section, the Board of FProbation and Parole
has the authority and duty to study end select prisoners to
be recommended to the Governor for parole, -commutation of sen-
tence, or pardon. .t the same time, however, it does not ap=-
pear that the Governor has the exclusive power of parole, com=
mutation of sentence, or parden.

In support of thls, which also answers the gquestion
presented in parsgreph £ of your letter, we submlt that the
authority under which the Board of Probation and Parele re-
leases inmates of these three institutions on coumutation or
parole is Section 9187, RH. 8. Mo. 1959, which provides:

"There 1s hereby created and established a
Board of Probatlon and Perole. The powers
and duties relative to paroles, commutations
of sentence, pardons, and reprieves, now
vested in the Commissioners of the lepartment
of Penel Institutions and the Intermediate
ReTormatory Parole Board are hereby vested in
the Board created und established by this
Asrticle., Seld Bourd shall be decmed a con-
tinuvation of the Department of Penal Institu=-
tiong und the Intermediate HRHeformatory Parole
Board in so far zs the Comnlssloners of that
Department znd the Intermediate Reformatory
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Parole Board sre empowered to act in rela-
tion to investigations, paroles, comauta-
tions of sentence, and pardons, and all mat-
ters pending before such Commlssioners snd
the Intermediate Reformatory Pserole Board in
connection with peroles, comnutaetions of sen-
tence, and pardons shall be carried on and
completed by the Board created in thls .rti-
cle."

While the stututes vesting the powers of parole and
commutation in the Department of Penel Institutions were not
reenacted when the present Parole Board was crosted, they
are nevertheless still effective because of the lenguage of
section 9157, R. ©. Mo, 1958, supra, and are as ifollows:

Section 8555, R, S. Mo, 1929, provides:

“Sald board shall anave power to permit any
person committed to said institution to re-
turn to his home and to release him tempo-
rarily from confinement in said institution,
but not Irom its control and supervision; but
such permit shall be conditioned upon his con=
tinued good conduct during the remalnder of
the term for which he was coumitted to such
ingtitution. Such person shall under rules
adopted by saild board report to said board
from time to time during the term for which
he was sent to sald institution, and sald
board shall nave power to cause the return

of any person to serve the time for which he
was committed whenever his conduct during his
pernit shall meke it necessary or proper in
the opinion o sald board to do so. The su-
perintendent or any other officer of the in-
stitution shall huve authority to apprehend
and return to sald institution any person whom
the board may direct to be so returned, No
parole shall be granted by the court or Judge
thereol to any verson committed by such court
to such institution after he shall have been
received into the Missouri reformatory."

Sectlion 8369, R, 3. Mo, 1929, provides:
*Said board may, whenever they deem any of the

Inmates ol said home, who have been gso far re-
formed as to Justify her discharge, liberate
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such inmate by dismissal, upon parole, or
release her to uny suliable person who will
bind her in liousehold work or in some prop-
er wrt or trade, or .sald bourd may return
sald girl to her parents or other guardian,
if they are of good moral charaoter, or said
board may place any such girl in the charge
end care of any resident of thils state, who
is the head of a family and of good moral
charactver, on such conditions and on such
terms as the board may prescribe,”

sectlion 8382, it. 3. Mo, 1929, provides:

"The sald bourd may, whenever they deeu any
of the lmuates of seld home, who have been
80 far reformed as to Justify her discharge,
liberate such inmante by dismissal, upon pa-
role, or release her to any suitable person
who will bind thewselves in a sultable writ-
ten Instrument to educate sald girl snd in-
struct her in household work or iu seome
proper art or trade, or said boerd may re-
turn saeld girl to her parents or other
cuerdian, 1 they are of good wmoral charace
ter, or sald bourd may place any such girl
in the churge end care ol any resldent of
tiils state who 1s the head of a famlly and
of good morel churacter, on such conditions
end on such terms zs the board mey presoribe.”

Section 9157, R, S. ko, 1959, supra, was adopted June 24,
1937, at wihich time the "powers and duties reletive to paroles,
commutations of sentence, pardons, and reprieves," with respect
to the three institutions involved, were traunsferred to the
present Board of Probation end Parole. Sections 8305 and 8382,
R, S. Mo, 1929, supra, were repealed May 1lZ, 1959, and Section
8369, . S. X0, 1929, supra, was repealed May 11, 1959. It
was these sections which preseribed the powers formerly held
by the Comnmissioners of the Depertment of FPenal Institutions.
The effeot of such asction i1s found in 59 C, J. 937, Sec. 548,
where it is stated:

"A statute vhich refers to and adopts the
provisions of a prior statute is not repealed
or affected by the subsequent repeal of the
prior statute. In such case, the incorporated
provisions, consliered us a purt of the second
statute, continue in rorce and ere unalffected
by the repeal."
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In the case oif Croan v, Telephone Co,, 131 Mo. Appe. 3135,
l, o, 420, it is stated:

w ¥ % % Tn Yndlich on Interpretation of
Statutes, sectlion 85, it 1s said: ‘'An act
adopting by reference the whole or a por=-
tion of @gnother statute, means the law as
existing at the time or cdoption and doos
not adopt any subsecuent addition thereto

or modification thereof.' Thils rule is gen-
erally recognized. (Jutherland on sStatutory
Construction, section 257; 26 Am. and Lng.
Zney. of Law (2 k&d.), 714; Postal Tel. Co,
v. Railroad, &9 Ffed. 190; Jones v. Dexter,

8 Fla, 276; Culver v. People, 161 Ill, 96}
43 N, L. 8123 Dauarmstaeter v. Maloney, 45
l1ich. 621, 8 N, W, R. 574; Matter of liain
Street, 98 N, Y, 454; Commonwealth v. Ken=
dall, 144 Mess, 557; Gaston v, Lamkin, 115
Moe 20.) TIurther it 1s said by the same
author (section 492): ‘'Vhere the provisions
of a stetute are incorporsted by reference
in znother (where one statute refers to
another for the powers glven or rules of pro-
cedure prescribed by the former, the statute
or provision referred to or incorporeted be=
comes a part of the referring or incorporat-
ing statute; and if the eerlier statute is
afterwards repesled, the provisions so in-
corporated, the powers glven, or rules of
procedure preseribed by the Incorporatad
statute, obviously continue in force, so far

as tgay form part of the second enactment,'
# ¥ n

S0 it may be seen that although these sections were re-
pealed, they still are effective in cetermining the authority
of the present Boarc of Probation and Perole. Therefore, ln
answer to the second question in peragreph 1, it 1s our opin-
ion thet the guestion of the release of un inmate need not be
submitted to the Governor for his approvel or rejection if the
Board itself undertekes to release an inuete from either of
these three institutions, Further, with regard to the gues-
tion presented in paragraph £, the suthority of the Board of
Probation wund Parole is found in Section 9157, . 5. Mo. 1939,
as outlined above,
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With resard to the juestions presented in paragraph 3,

the only statutory provision which may be classlfied us a
conuition precedent to tlie perole or release ol lnmates of
the sState Industrial Howme for Girls is found in Section
8369, Re S Moe 1929, supra, ond of the State Industrial
Houme for Negro Girls is found in Section 8582, R. 3. Mo,
1929, supra, both provisions beinz identical, end reading
as follows:

" * * * whenever they (the Board) deem any
of the inmates of said home, who have been
so0 rar reformed as to Justify her discharge,
* % ¥ .0 (Luphagis ours,)

There is no such restriction with resard to the Mis~-
souri Trainingz chool ifor Boys. If the Board of Probation
and Parole has established such a scheme of credlts or merits,
the scheme would ba ineffsctual against the authority of the
Governor to issue a commutation or pardon, and tiie Board could
also alter or do away withh such scheme in the event it so0 de-
sired.

We can £ind no constitutional or statutory provision
‘which would require an inmate to have to earn any number of
merits or credits before being elizible for consideration for
a commutation or parole,

The authority of the Board of Penal Commissioners to
grant & commutation or parole to un inmate of cither of these
three institutions, anticipated by the fourth paragraph of
your letter, was transrerred by Jection 9157, k. 5. Mo, 1939,
supru, to the Board of Probation and Perole, and, therefore,
it no longer possesses such uuthority. The Board of Proba-
tion and Parole is vested with the powers and duties rela-
tive to .puroles, commutations ol sentence, pardons, and re-
prieves concerning these three institutions. There is no
statutory provision which would grant to the Board of Pensl
Cormissioners the authority to dao anythin: with the meking
of the rules und regulations for the release on commutation
or parole of an inmate at these three institutions.

v ONC LU SION

It is, vherefore, the opinion of this department that
the Governor hes authority to issue a commutation or pardon,
conditional or otherwise, to an inmate at the Missourl Train-
ing School ioxr Boys, the lndustrial Home for Girls, and the
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Industrizl lome for Negro Girls, when such inuate 1s being
held under « conviction of crime., Further, that the question
of the release of an Inmcte may bLe subuitted to the Governor
for approval or rejection, although the submission of such
qge:tion is not re uired by statutory or constitutional pro-
vision.

We are of the furtier cpinion thet the Board ol Pro=-
batior and Furole is authorized to release inmctes of these
three institutions cn commutation or purole, by virtue of
Section 9157, Kk, 5. Lo, 1999, .

e are of the further opinicn thut it 1s not necessary
for an inmate at these three institutions to heve to earn a
certain number of oredits or merits before he or she is
eligible for considerstion ror commutetion or parole, when
the Governor exercises such suthority, and that ii such a
gscheme of credits or merits has been esteblished by the Board
of Probation and Parole, scid Bourd may alsc alter or do away
with such scheme in the event 1t so desires.

We are of the further opinion thut the Bourd of Penal
Commissioners has nothing to do with the zyranting of a com=
mutation or psrole to an inmate of either of these three in=-
stitutions, nor does cald Board of Penal Commissioners have
anything to do with tke making of the rules und regulations
for the release on commutation or parole of an inmate at
these three institutions,

Respectfully submitted,

Je M:RTIN .NDERSON
seslstant .ttorney General

AFPROVEDS

Ve Le TAYLOR
Attorney General

JMA s HR



