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PROBATE‘mef . Regular term in sess n ends upon death of fhe )
Judge. S

January 24, 1945

Honorable Herbert J. Crosby
Probate Judge
Troy, Miasouri

Dear Sir:

This department has your letter of Jenusry 2,
1945, requesting an opinion eonserning your authority
to hold Court prior to your next regular term inci-
dent to your appointment to succeed Judge Martin upon
his death, Your letter states:

"Your writer hes recently been appointed
Probate Judge of Lincoln County, Mis souri,
to f1l1l out the unexpired Term of Judge
William C. Martin, now deceased.

"I am Interested to have an opinion from
your offlce concerning Sectlon 2448, Re=-
vlised Statutes of Missouri, 1939, as to
whether or not I am entitled under saild
Sectlon, or for that matter any other Sec~
tion of our Statutes, to have the County
Court to furnlsh a stenographer or rather
pay for the costs of a stenographer in con-
nectlon with the operation of my office, and
if so, 1s 1t the duty of the County Court to
pay the prevailing priece that competent steno-
graphers are recelving in this community?

"I am also interested in having an opinion
fram your office as to whether or not, upon
my appointment by the Governor to the offilce
of Probate Judge, that I have authorlty to
proceed with the ordinary business of the
office from date of eppointment or does the
death of the Probate Judge, William C. Martin,
ipso facto, stop all procesdings in Court
such as making orders, until the next Term
of the Probats Court, which is the 2nd
Monday in February, 1845. I might add that
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Judge Martin did not c¢lose hls November Term
beforse his death, and 1t hus been his practice
to keep his Term open from Term to Term,"

There 1s an opinion being written in the offiece, re-
gerding the dutlies of the County Courts of the State to pay
for the services of a stenographer for Probate Judges of the
Stete, then this opinion is approved and promulgated, a copy
will be sent you,

Section 34 of Article VI of the Constitution of this
S8tate provlides that the Genersl Agsembly shall establigh in
every county a Probate Court which shall be a court of record,

Section 35 of the same Article of the Constitution, pro-
vides that Probate Courts shall be uniform in thelr organiza-
tion, Jurisdietlion, dutlies and prectice, « 3 i, '

The Conatitution thus prescribing thet Probate Courts
should be unifeorm in their preectlce and procedurs caused the
Legislature to enact Seotion 8441, Artiecle 11, Chapter 10, |
R.S. Ho. 1939, which 1s as follows! |

"Sald court shall hold four terms annually,

commeneing on the mecond i.ondays of February,

May, August and November and may hold speclal

and a%journad terms at any time when required:

# o3 ‘
There 1s much text authority and many decislons of the highest
Courts in many States of the Unlon helding generally that when
- a Court of Record 1s convened at the beginning of a reguler
term 1t continues, unless 1t is ad journed until the opening
day of the next regular term of such Court, end that the faile
ure to adJourn during the term to a specific date doea not end
the term, In 15 C.J., page 881, in Section 231, it is stated:

"A term ocontlnues wuntil 1t 1s ad journed
or untll 1t expires according to the time
eatablished by laew, # & #" '

The same Sectlon st the same page, and on page 882, further
states? , '

"Where the time of beginning but not of ending
g term is fixed, the term, when Lt has been duly
begun, will eontinue, and may for all genersl
purposes ‘be considered as Iin gession, until ’
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1t has been determined by some affirmative
judlolal act, such as an adjournment sine die,
or until the next term, and after the term of
e court has been opened, the gquestlons how long
it shall remain open, to what day it shall be
ad journed, and whether and how often it shall
remain open for Incldental business alfter the
regular business of the term has been concluded
are matters which rest in the dissretion of the
Judge, # ¥ «#"

But suoh text and the cases cited in the notes thereto all
geem to be treating of s condition where the Judge would
stil)l be living, and do not cover such a case as the instant
oase where the former regular Judge is deceased., You state
in your letter that:

"Judge Martin did not close his November Term
before hls death, and 1t has been hls practice
to keep his Term open from Term to Term,'"

The wrilter has found no case in Missourl where the question
of the death of & Judge was involved on the matter of the
duration of a term of Court. C orpus Jurls on page 883, In
a sub-paragraph of Section 231, states:

"The desth of the regular jJudge does not end
the term where hls sguccessor qualifles on the
same day, and a fortlori the death of such
judge during a term held by a special judge
previously selected does not end such term,"

Thls atatement under note 47 eites the case of Franklin v,
Vandervoort, B0 W. Va, 418, 40 SE 374, In that cese the
regular Judge was 11ll, The Attorneys of the Bar under s
Statute in the State of West Virginla permitting them so to |
do, elected a Special Judge to transact the business of the 1
Court, IThe Speclal Judge assuned the bench end was ocoupy~

ing the bench and Court was in open session on the dasy of the
death of the regular Judge., The Govermor of that State on that
day sppointed the person who wasz soting as Special Judge to
£111 the unexpired term of the regular Judge while the sald
Speclsl Judge was actually holding Court. That, 1t appeers,
could very well be the case and supply the text of Corpus

Juris sbove quoted, beeause the Court wes kept alive and in
session by the terms of the Statutes, by the election of a
Speclel Judge., The Court never ceased to function for want

of a Judge. Hessoning the matter it would seem that the con=
verse of the text Jjust clted from Corpus Juris would be that

1f 8 new Judge did not qualify on the day of the death of .

the regular Judge, and while Court actually was being cone
ducted in open sesslon, that the term of Court would end. upon
the death of the Judge.
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In the case of State ex rel., Smith vs, Coleman, 182 Mo,

App. fiep., 358, 1t 1s deoclded that when a Judge of a Court of
fiecord (in that case, a Circult Judge) left the bench wilthout
formal adjournment or closing of his Court end intending not
to return, that this constituted an ending of his term, The
question in that case came up on the point of the tlmeliness
of & motion for & new trial filed in the case pending before
that Court, It ssems it had been the custom of the Judge to
leave his Court, as he thought, in session for the accommoda-
tion of litigents and lawyers to file belated motlions after
the Judge would depsart for his home, he not intending to re-
turn, He did not return in that instance, After his depar-
ture the motion for new trisl which constituted the basis for
the appeal was filed, <The Kansas Cilty Court of Appeals in

an opinion by Judge Trimble held thet the term of Court ended
when the Judge left not intending to return and that the motion
for new trial waa filed out of time, The heart of that case
is that where there is no Judge there 1s no Court. The caze
oltes and quotes from North Cerolina ceses and other cases
fram other Jurisdictions., In holding that when ths Judge left

the bench the term onded,in the sbove elted Colsmen case, l.c.
362, it 1s sald:

"Defendant does not controvert the foregolng
proposition, His contention 1s over the
question whethef or not the February term was
ad journed or had come to an end at the time
the motion for new trial was filed,

"Under the admitted facts 1t must be said

that the court had adjourned and the term had
come to an end., Any other view would tend to
the introduction of sbuses, would give rige

to distrust and confusion, would rob judge
mente and court records of their certalnty

end finallty, and open the door to irregulari-
ties of meny sorts. It is difficult to cone
coive of a court being in sesslon and trans-
acting buslness with no Judge thereof present
to preslde over and give expression to its ore-
ders, VWhether a court is adjourned or not de=
pends upon the actual facts and @ nditions and
not upon whether a formal order that effect has
been made, Ve dc not mean to say that every
time a Jjudge momentarily or temporarily leaves
the beneh there 1s an ad journment., But when,
as in thls case, the Jjudge has held a term

of court and has transacted business and has
left the place and Jurisdietion of the court and
departed to his home with no intention of
returning suech aet conetitutes an adjournment
for the term the same as 1f a verbal order and
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proclamation to that effect had been made, In
defining the meaning of adjournment, the Supreme
Court of Wisconsin, in French v, Higgins, 45

N.%. 817, held 1t to mean that situatlion where

the Jjudge not only ceases to exercise his functlons
for ths time being but leaves the place of trial
end the offlcers separete so that there remains no
court at such place., If that result 1s accomm
plished it is an adjJournment no matter whether

an order or proclametion to that effect was made

or not, In Boyd v, Teague, 16 S.W, 338, the
Supreme Court of North Carolina says ' the .
term expires when, the business being dispatehed,
the judge sdjourns court or leaver . . . Jhe term
of court is held by the Judge and there can be
none after he leaves.! In Delafield v. Lewls-
Mercer Const., Co., 20 2,E, 167 the same ecourt,

in speaking of the 1ldea that the term of the court
extended beyond the time of the Jjudge's departure,
says: 'This idea of & court in session without s
judge 1s not warranted by law,! In that case the
trial Judge, upon leaving, directed that the court
should remain open after he left. But the Supreme
Court held theit the court could not be eonstruetive~
ly open after the Jjudge had left. And it also held
that even if the judge omitted to make a formal
order of adjournment or directed that court should
be held open' stlll there was an aectual adjourn-
ment when hs lsaves the bench for the term. There
is no court when there 1s no Jjudge to hold 1t, end
there can be oonstructive session after he has left.'"

In the same case, l,c, 364, 1t is further said:

"# % # The necessity for the personal attendance

and présence of the judge at the place of meeting

in order for the tribunal so meeting to constitute

a oourt 1s recognized by our statutes which provide
that 1f court shall not be held on the first dey of
the term, such court shall stand adjournsd from day
to day until the evening of the third day, end if,
at any time after the commencement of a term, it
happen that the court shall not be held asscording

to 1ts adjournment, it shall stand adjourned from
day to day until the evening of the third day. ir
durlng that time the reguler judge appear, or if

in the proper manner a apecial judge 1ls elected,

then there 1s a court at which business may be trans-
acted, but if not, there is no court st that term,% ="
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The Coleman case cites the case of State ex rel. Klouz v,
Ross et al. 118 Mo, 23, This 1s a cacze where a specilal
Judge was eleeted to hold Circult Court and adjourned the
term, ‘Thereafter the regular Judge returned and undertook
to open the term of Court again, Our Supreme Court held
that where the term once ended the Judge had no power to
reconvens the term, In the 118th Mo,, l.c, 46, 47, Judge
Gantt In writing the opinion ssid: '

™Was there any power in Judge Wear to reopen
court, and hold 1t, under these clroumastances?
We take 1t that 1t 1s lmmeterial whether Judge
Houek ocught teo have walted or not. Inasmuch
as he did adjourn the term, could Judge Viear
reopen the court again as a part of the regular
March term? 'The judiolal power in this state
_esan only be exerclsed at the times and places
presoribed by law. Accordingly the statutes
havey wilth great partioculsrity, specifiled the _
day on whilch eaech sourt, whether eclreult, eounty,
probate or supreme court, shall meet, Out of
abundant cautlon 1t 1s provided that, 1f the
Judge shall be detained, the sheriff may adjourn
the ocourt till the third day, when if the Judge
is 8tl11ll abgent he may adjourn to the next regu-
lar termy and 1t 1s provided that the courts may
upon notlce call special terms, but the whole
scope of the leglslatlon on this subject aa well
&8 the comuon law, 1g to the effect that only
at the stated times, and at the places specifiled,
can a court lawfully meset, ILevised Statutes,
1889, sectionm 3248, 3849, 3850, :

"The mere coming together of the judge, and the
other officers of the cecourt, unless at a time
flxed by law or on a day to which the court.
has been lawfully adjourned, does not consti=
tute a court under our laws, Freemsn on
Judgments, section 121, and ceces cilted. This
is so clear that we doubt whether any court or -
lawyer ever questions 1t, Galushe v. Butterfield,
£ Seem, 2273 Bruhley v. State, 20 Ark, 77}
Dunn v. State, 2 Ark, 229, Stoval v. Fmerson,

0. App. 382, ' '

"Againand agaln this court held that, after

e term closesg, the Judge nor the court has any
power to change & Jjudgment or entry: An ade
Jourment to the next regular term eonecludes
all further setion by the offilecers at theat
term, # # #" .
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These cases, it is belleved, furnish scund authority
to apply the ressoning that if the term ends by the Judge who
1s still living leaving the County, not intending to return,
that when the Judge dles the term ends. Following the reason-
ing of Judge Trimble in the Coleman case, if the Court ends
for lack of a Judge where the Judge 1s still living but is
ebsent, would it not with greater forece apply to the case where
the Judge 1ls deceased and the conslusion be sound that upon
his death his Court ended? Ve think 1t does.

The propriety and legallty of the action of the
Judge appointed as the successor to the deceased Judge on
such matters as the lssulng of orders of publlication and
the ordering of the sale of real estate of a decedent would
be to say the least, very doubtful, Takling the Coleman case
as authority that no Court can exist without a Judge, and
taking the Hoss Case as the authority that when the Court
i8 once ended 1t cannot be revived until the next regular
term of Court, it would seem that the only sound view teo be
taken in this metter would be that when Judge Martin dled
his Court ended, and that the successor Judge upon his ap=
pointment ecould not revive the term or trensaect any unfinished
~bueiness of that term until the next term of Court,

CONCLUSION,

Considering the facts submitted and the above authori-

ties cited and quoted, 1t 18 the opinion of this department

that when the Probate Judge of Lineoln County dled his Court
ended for want of a Judge to conduet the Court, and that the
present Judge, appointed to rill the vecaney in that offige,
does not have the authority or power to reopen the term of

Court which ended upon the death of the former Judge, or to
transaet unfinighed business thereat as a regular Court until
the next February Term, 1945, of said Court, '

Hegpectfully submitted,

GEORGE W. CROWLEY
Asslstant Attorney Gensral

APPROVED:

HARRY H, KAY
(Acting) Attorney General

GWCi14r




