SALARING AND FEESs )
COUNTY SURVEYOR:

County surveyor in countles of 205;60€ lo
50,000 inhabitants, who 1s also ex officlo
highway engineer, can charge for fees allow-
able under statutory provisionss

FILED

Ceptombor 26, 19456 /cj
’
’

donorable J. e pullington
Oiflce of the Prosceuting Attorney

Audrain County
Mexlco, lilssouri

Dear Cirg

iHecelpt of your reouest for an opinion, under date
of leptember 19, 1945, 1s horeby aclknowledged, and roads as

Tollowss

"The county court of this county has
requested thg writor to obtaln an
opinlon from your offlce relatlve

to thls question: The county surveyor
who 1ls also ex oifficlo highway englneerx
rocolving a salary as such englneer
from the county in the amount providod
for by statute has been callsd upon in
the past and also very rocontly to sur-
vey county property at the request and
dircetion of the county court,

"The last surveylng done by him was a
survey for the purpose of obtaining
cortalin neocessary data on the county
hospital grounds preoparatory to adding
ean addition to sald hospital,

"The oificial in question has rendered
a bill to the county as a charge for the
last nmontioned survey,

"The comnty court has harotofore paid
him for surveys made on county property,
but as there aro likely to be additional
surveys made vith respect to bullding
programg by the county the quostion now
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asltod 1s can this cf’iclal charge for
surveys as surveoyor, which posigion he
actually fills, notwithstanding ho 1s
being pald the maximum salary as ex
officlo cowmty highvay ongineert"

It 1s a strict ruleo of comstructlion In thls state,
conslistently adhered to by the courts, when dealing with
cogpanaat%gg for apecianl officials that an ofllcor clalming
canpensation muast be able to place his finger upon the statu-
tory authority for same., An officdr cen rocover compensation
only when specifically authorized by statute, VWilllans vs,
Chariton County, 86 lio, 6456 (1885); State ox rel, vs, Adams
172 lice 1 (1903‘; 11111 vs, Butler County, 195 lio, 511 (19065.
It is sald that an offlicor In llusourl 1s presumed to ronder
hils services gratultously unless some specific statutory
authorization is found for the paymont of such services. King
vs8. Hiverland Levce District, 279 8., W, 196, 126 (1926).

Sectlon 13425, R, S. llo. 1939, provides as followas

"Comnty surveyors shall be allowed foas
for thelr services a=s follows: l'or
caleculating tho quantity of land in sach
survey, when celled upon by any party, the
sun of thirty coents for each distance con=-
tained In the boundary of sald survey.

For overy survey actually macde eeee.ss«$leb0

And the {urthor sum of one cent for evory
chain lineal measure above ane hundrod
chalns,

'or caleulating the quantlty of each divi-
slan made in a tract of land, town lots

0COPLO0 ceevsvescesessscroccscceceeiiUeTD
For 119.}{11".[: 080l Plat ecececncesscccsvns «40
I'or recording a plat and certificate.. 60
'or overy copy of a plat and certif-

1cat° LR R AR R R R R R R R R R R RN R RN .m
F'or traveling to the place of survey

and returning, for evory mile secces .08
Por accortalning and planting each

cornoer, under article 7, chapter

on 'Lvidenco! sasenesvessssseessesas 1e00
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IF'or recording each certificate under
article 6, chaptor on 'Lvidence's.. 1,00
Foar oach day's atiecndance as a wit-
nocas undexr article 6, chapter on
1vidonco!' sececcccessesscsvcnsnse 1050
For Jelivering deposltions to the
recorder under article 6, chapter
onn 'AviAenco! sesecevccssnssaceses + 35"

The courts have adoptod and followed an entirely
different rule with roforence to the allowance of expenses;
and items which could not reassonably have been Toreseon by the
Leglslature, and which may vary from time to timo depending
upon the economic trond of the country, The goneral rule as
to such matters is stated in 46 C. J., page 1018, Section 246,
in the following languagos

"But vhere the law requires an officer
to do that which necocsitatos an oxpon-
diture of money for which no provision
ls made to supply him wlth cash in hand,
he mey make the oxpenditure out of his
omm funds and have relaburseoment therow
for, and where a public duty 1is demanded
of an oi'flcer without provislon for any
compensatlion, the oxpense must bo borne
by tha public for whose beneflt 1t is
donee"

Thls rule has boen strictly adherod to iIn Missourl.
County of Boone vs. Todd, & lloe 140 (1833); larkroader vs.
Vernon County, 216 lio, 696 (1909); Buch 1 vse. dalls County,
283 lioe 10, 222 8, V. 1002 (1920).

In Lwing vs. Vornon County, 216 'io. 681, 695, tho court
in comsentlng upon this difforence made betwoen “coupanaatian
and "expeonsos" saids

i + # FPoos aro tho Income of an office,
Outlays inherently differ. An offlcer's
pockat in no way resembles the widow's
cruse of oil, Thorcofore those statutes
rolating to fess, tc an income, and the
doclsions of this court strictly constru-
ing those statutes, have nothing to do wilth
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tils case relating to -.outgo. Such, we
take 1t, 1s tho doctrine of the cases
cited in the former paragraph of thls
opilnlon, and it comports wilith reoason.
Further, if the custom was to deliver
8 desd to tho Ues S Government to be
transmitted by mall, as seems to have
been the case, then such delivery 1s
reagonably well within the contempla-
tion of the statutory duty to dellver
Tto the perty or hls order,!

"It must not be expocted that this
court will throw down statutory safe-
guards for the protection of the treas-
urics of the countles of this State, or
in any way countenance loosenoss in
their business afialrs, 3ut, on the
other hand wo shall not construe our
stotutes so as to produce & hersh or
ridiculcous vosult and one not within the
falr meaning of our laws,

"The conclusion wo have come to comports
with the general doctrine amnnounced in
25 Ame and NS e Ency. Law (2 .L'flo), 388
tihero,!'! say the editors of that standard
wori, 'the law requires an officer to do
what necosslitates an sxpenditure of money
for which no provislon 1s made, he nmay
pay therefor and have the amount allowed
hime Prohibitions against increasing the
compensation of offilcers do not apply to
such cases, Thus, it is customary to
allow officers expenses of fuel, clerk
hire, stationery, lights, and other office
accossories,'"

Sectlon 8660. . S, Mo, 1939, provides as followss

"The county court of the soveral counties

in thls stato may, in their discretion,
appoint the cownty surveyor of their respoc-
tive countiss to the office of county high-
way englineer, provided ho be thorouchly



" lone, J, We Buffinpgton - Sept. 26, 1945

cualifiod and competent, as recuirsd by
this article; and when so appointed, he
ghall receive the compensation i'ixed by
the county cowrt, as provided in sectlion
8667, In lieu of all fees, oxcept such
foes as are allowed by law for his ser-
vices as county survoyors Providoed,
that 1n coumtles in which the provisions
of this article wlth reforonce to the
appointment of a county highway engineor
have 1ot been suspended as hereinafter
provided, the county surveyor nmay rafuse
to act or serve as such county highway
engineor, unloss otherwise provided by
law, In tho ovent that the county highe
way engineer cannot propoerly porfrom all
thoe duties of his office, he shall, with
the approval of the court, appoint one
or more assistanta, who shall receive such
compensation as may be fixed by the couwrt:
Provided, howover, that in all counties In

8 state which contaln or which may hore-
aftor contaln more than fifty thousand in-
habitants, and whose taxable wealth oxcoeds
or may herecafter ocxceed the sum ol forty-
five million dollars, and whlch adjoin or
contaln therein, or may hereafter adjoin or
contain therein, a clty of more than 100,000
Inhabltants by the last deconnlal census,
the county surveyor shall be ex off%oio
counby highway ongineer, and 8 8 Iy as
surveoyor and e o£ficg% county highway
engineer shall be no ess than three thous-
and dollars and not more than ive thousand
dollars, as may be fixed by the county court,
and all fees collectad in such countles by
the suxrveyor, for his scrvices as surveyor,
shall be pald into ths county treasury, to
be placed to theo oredlt of the county revenue
fund: Provided, also, that in tho countles
last above mentioned the cownty survoyor, as
surveyor and gx orfic%o county highway ongineer,
may appoint, suijeect to the approval of the
county court, such asalstants as may he necos-
sary, and no assistant shall reccelve more than.
twonty-ocne hundred dollars per annum: Provided



.u.or!.. J. .h. :3uffhlf_‘:ton "G"' :.apt. 26' 194:5

further, that in all counties In this

stats whlch contaln or may hereafter con-
tain two hundred thousand and less than

four huncred thousand inhabitants, and

which county or counties contaln one

hundred and fifty miles or more of macad-
amizod roads, outslde of municipal corpora-
tions, and which county or countlies pay to
the county surveyor a salary of three thous-
and dollars or more annually, the county
surveyor of such county or counties shall
be ox officio county highway englnoers
Provided further, after January 1, 1941,
that In all countles in the state which con-
tain, or which may hereafter contalin not
less than twenty thousand inhabltants or
more than fifty thousand inhabltants the
county surveyor shall be ex officio county
highway onginser, and hils salary as county
highway engineer shall not be less than
twelve hundred dollars per annwi, nor more
than two thousand dollars per annum as shall
be determined by the County Court."

Audrain County, according to the Census of 1940, has

a total population of 22,675 and therofore falls within the
bracket of countles containing 20,000 to 50,000 inhabitants.

The statute makes specific reference to the fees collected by

the county surveyor for surveying in counties of more than
50,000 inhabltants adjolning or contalning citles of 100,000
inhabitants, stating that they "shall be paid into the cownty
reasury, to be placed to the credit of the county revenue fund."
The same statute makes no such referonce to counties of different
numbers of inhabltants and it may thereforec be prosumed that 1f
the Leglislature had intendod a similar disposition of surveyor's
foes In other counties, it would have so enacted.

Conclusion

The county surveyor in countles containing not leoss than
20,000 Inhabltants or more than 50,000 inhabltants, notwilithstand-
ing the fact that he is also ex officlo county highway engilneer,
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can charge for such fees as are allowable under the statutory
provislons,

Rospectfully submltited,

Jo BARTTN ANDERSON
Assistant Attorney General

APPROVED S

Je Be LATLOR
Attormey Genoral

JIA 3G



