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INTOXICATING LIQUOR: Liquor tax provided in Section 4900, R. S.
Mo. 1939, to be paid before sale or delivery
In the State of Missouri for Mavel areas in
the State of Missouri.

FILED|

August 9, 1945 /j

lionoravle Edmund sSurke, Supervisor
Department of Liquor Control

State of liissourl

Jefferson C.ty, iiissourl

Dear 5ir:

This department aciknowledges recelpt of your letter
of July 31, 1945, requesting our opinion, Your letter of
requsst 1s as follows:

"The U. S, lavy has established a
Mercnandise Service oifice, U, &,
Navy, 342 liladison Avenue, lew York,
New Yorik, which procures for commis-
sioned officers' messes intoxicating
liquor for the use of the officera’
messes.

"The liavy claims that the State of
Missouri 1s without authority to charge
any tax such as provided by Sec. 4900,
R, S, Ho., 1939, on whiskey purchased
by the lMerchandise Service office and
shipped directly the distributor to the
cormissioned officers' mess located at
Naval Air Statlon, St. Louls, lilasouri,
and the oommissioned officers' meas,
Coast Guard Larracks, 3t. Louis,
Missourli, respectively.

"1 enclose herewlith a copy of a letter
from . J. Donnelly, Jr., Commander,
USNR, setting out in detail the llavy
plan above referred to. Will you please
let me have your opinion as to whether
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or not the Department of Liquor Con-
trol should require the tax provided
by Sec. 4900, R, S. Mo., 1939, on
intoxicating liquor purchased through
the lilerchandise Service office, U. S.
Navy, above referred to and shipped
by the wholesaler to the two officers'
messes above mentioned?"

For the purposes of this opinion 1t may be assumed that
the State of lilssouri is without authority to regulate the
United States lavy or 1ts instrumentalies; that under Article
I, Section 8, Clause 17 of the United States Constitution,
the Federal government has exclusive jurisdiction over areas
purchased by the Federal goverrment, with the consent of the
State Leglslature, for the erection of forts, magazines, arsen-
als, dock yards, end other needful bulldings; that under Article
IV, Section 3, Clause 2 of the United States Constitution, Con-
gress has the power to make all needful rules and regulations
respecting property belonging to the United States; and that
such areas, belng integral parts of the government, are not
subject to taxation or other regulation by the several states.
Mayo v. United States, 319 U. S, 441; Ohio v, Thomas, 173 U. 3,
1763 Jolnson v, laryland, 254 U, S, 51; see also Federal Land
Bank v. Bismarch Lumber Co., 314 U. S, 95; U. S, v. Query, 121
F. (24) 83l.

Upon investigation and for the purposes of this opinion,
we find that the Coast Guard Barracks, St. Louls, Missouri, 1s
not contained in the legal description of the territory ceded
by the State of Missourli to the United States for naval purposes,
as contained in the Missouri Laws of 1943, page 628, and for the
purposes of this opinion we concede only that the United States
has heen granted exclusive jurisdiction over land within the
boundaries of the State of Missouri for naval purposes, lmown as
the Waval Air Station, located in St. Louls County, llssouri,
and more particularly described in Subsections a and b of Section
1, Missourl Laws of 1943, page 629.

However, we find that the Legislature of the State of
lissourl, In ceding exclusive jurlsdiction to the United States
for all purposes, has saved and reserved, to the State of
liissourl, the right of taxation, which 1s found in the Act of
;h;lsoasion Laws of Mlssourl 1943, page 630, which provides as

ollows:
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"ixeclusive jurisdiction in and over
sald lands so acquired by the Unlted
States shall be, and the same 1is hereby,
ceded to the Unlted States fo;ﬂ:ll pur;

ses, saving and reserving, ever, to
gge State of Missourl the ri bt of texaetion
To the same extent and in same manner
B8 if this cession had not been made; +

|

The State of California, by leglslative act, ceded exclu-
sive jurisdiction to the United States to several tracts of
land in the State of California, for park purposes, reserving,
however, to the State of California the right to serve civil
or criminal process and further, the right to tax persons and
ca porations, their franchises and property on the lands in-
cluded in said parks. Subsequently, & question arose as to
the exclse tax provisions of the alcoholiec control act, laying
a tax at a specified rate per unit sold on beer, wine and dis-
tilled spirite sold "in this state." The park company, by
contrect with the Department of Interior, enjoyed the franchise
and controlled all the concesslons within the park. The company
urged, because the State of California had ceded oxclusive juris-
diction to the United States, glving up thelir power to regulate
Intoxlicating liquors within the ceded area, that the taxing
features were such a part of the regulatory features that they
could not be separated and gilven effect. The case was deter-
mined by the Unlted States Supreme Court in Collins v, Yosenite
Park & Curry Co., 88 8, Ct., 1009, 1. ¢« 1017, which held as
follows:

"i# 4% + Thus the argunent is made that

sectlion 23, St. 1937, p. 2143, imposes an

exclse tax on beer and wine scld by an ime

porter, and applies not to the Compeny,

wiilch sells beverages dlrect to consuners, .
but only to importers licensed under the

Act, and restricted by their license to

sales to retall llicensees.

"Neither party ciltes ary pertinent state
court declsion. There is nothing In the
statute ltsell compelling the conelusion
that the exclse tax and regulatory provi-
slons are Inseparable, or requiring the
Court to overturn the presumptively correct
determination of the administrative officers
that the sales within the Park are subject
to the excise tax. Section 23 provides that
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an exclse tax is imposed upon beer and
wine sold 'in this State by (an) = #
importer.' Reference to provisicns of the
Act defining the terms used in thls section
makes 1t plain that although appellee Com=-
pany does not import heverages into Call-
fornia within the meaning of the Twenty-
First Amendment, U. . C. A, Const. Amend.
21, it 1is an importer for purposes of the
Act, and, as such, 1s subject to the tax.
The Act 1s restricted to sales 'in this
State,' but that term embraces all terrili-
tory within the geographlcal limits of the
State. There is nothing in the Act re-
stricting this taxing provision to sales
made by or to persons licensed under the
Act. BSection 23 clearly applies to beer
and wine sold by appellee Company in the
Parlz, and 1t applies to such sales regard-
less of the applicabllity vel non of the
regulatory or licensing provisions of the
Act.

"Seoction 24, St. 1937, p. 2144, imposes an
excise tax upon all distllled splrits 'sold
In thils State by rectiflers or wholesalers.'
Appellee Company does not come within the
stabutory definition of either of these
groups, but Sec. 24 must be read in conjunc-
tion with seotion 33, St. 1937, p. 21563.
Section 33 provides that the 'tax imposed by
section 24 of this act upon the sale of dis-
tilled spirits shall be collected from rec-
tifiers and wholesalers of dilstilled spirits
end payment of the tax shall be evidenced by
stamps issued by the board to such rectifiers
and wholesalers,' and continues with the pro-
vision that 'in exceptional instances the
board may sell such stamps to on- and off-
sale distilled spirits licensees and other

ersons.' (Italics added.) In view of bthe
atyplocal circumstances of the present case,
we cannot conslder erroneous an interpreta-
tion by the board that stamps, to be affixed
to the liquor containers, might be issued and
sold to appellee Company. These proviasions,
like sec. 23, are independent of any licensing
or regulatory provisions of the Act, and may
be enforced independently, as a purely tax or
revenue measure.
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"The objfection that collection of the
texes may not only interfere with an
agency of the Unlited States but may be
actually partly collected fram the
Natlonal Govermment because of lts in-
terest In the profits under the contract
is fully answered by the fact that the
United States, by lts acceptance of gqual-
ified Jurisdiction, has consented to such
a tax.

The Califcrnia alcoholic beverage control act is similar
to the lMissouri liquor control esct. <Yhe lissourl lliquor control
act provides for additlonal charges to be collected by the
Superviscr of Liquor Control, under Section 4900, R, S, Mo. 1939,
which provides as follows:

"(a) For the privilege of selling in the
state of -“issgourl spirituous liquors, in-
cluding brandy, rum, whiskey, and gin, and
other spirituous lliguors and alcohiol for
beverage purposes, there shall be paid,

and the supervisor of liquor control shall
be entitled to receive, the sum of eighty
cents ($.80) per pgallon or fraction thereof.

“(b) For the privilege of selling light
wines, as herein defined, the sum of two
cents ({,.02) per gallon; and for the privi-
lege of selling fortified wines, as herein
defined, the sum of ten-cents ({.10) per
gallon. The term 'light wines' as herein
used, means any fermented wine containing
not to exceed fourteen per centum (14%) of
alcohol by weight. The term 'fortifled
wines', as herein used, mecans all other wines,
containing in excess of fourteen per centum
(14%) of alecohol by weight.

"(e¢) The amounts required to be paid by this
section shall be evidence by stamps or labels
purcnased from the supervisor of liquor con-
trol and affixed to the contalner of such
spirituous liquor. The person who shall first
sell such liquor in this state ahall be liable
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for such payment and shall purchase,
af{ix and cancel the stamps or labels
required to be affixed to such container.

"(d) Any person who sells. to eny person
wlthin this state any intoxicating liquors
mentioned in subsection (a) of this seoc-
tion, unless the same be contalned in a
contalner stamped or labeled as provided
in thls act, shall be guilty cof a felony
and shall be punished by imprisomment in
the state penitentiary for a term of not
less than two years nor more than five
years, or by imprisonment in the county
jall for a term of not less than one month
nor wore than one year, or by & fine of
not less than fifty dollars nor more than
one thousand dollars, or by both such Iine
and lwmprisonuent.

"(e) 1t shall be unlawiul for any person
to remove the contents of any container
containing any of the intoxicating liquors
mentloned in subsection (a) of this sec-
tion without destroying such container, or
to refill any such container iIn whole or in
part with any of the lliquors mentioned in
subsection (a) hereof. Any person violating
the provisions of this subsection shall be
gullty of a misdemeanor.

"(f) &Lvery manufacturer, distiller end
wholesale dealer in this stete, shall, be-
fore shipping, delivering or sending out

any of the liquors mentioned in subsection
(a§ of this section, to any person in this
state, cause the same to have the requisite
denominations and amount of stamps or labels
requlred by this section affixed as stated
herein, and cause the same to be cancelled,
and shall, at the time of shipping or de-
livering such liquors, make & true duplicate
invoice of the same, showing the date, amount
and value of each cless of such liquors
shipped or delivered, and retain a duplicate
thereof, subject to the use and inspection
of the supervisor of liquor control and his
representatives for two (2) years.
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"(g) Ani person who shall sell in
this state any intoxicating liquor

without first having procured a llcense

from the supervisor of lilquor control,
authorizing him to sell such intoxicating
liquor shall be deemed gullty of a felony
and upon conviction shall be punished by
imprisonment in the penitentiary for a term
of not less then two years nor more than
five yoars, or by imprisonment in the county
jail, for a term of not less than three
months nor more than one year, or by a fine
of not less than one hundred ($100,00) dol-
lars nor more than one thousand ($1,000.00)
dollags, or by both such fine and imprison-
ment.

Under the Rules and Regulations of the Supervlsor of Liquor
Control of the State of lilssourl, promilgated and adopted on
August 16, 1945, page 18, Regulatlon No, 7, subparagraph (b),
page 20, provides as follows:

"o sale or delivery of spirituous liguors or
wines shall be made in this State without the
proper number and anount of Missouri: exclse
or Inspection stemps or labels being afflixed
to the contalners thereof.

"Any splirituous ligquor or wine shipped into,
sold or offered for sale in this State
wlthout such excise or Inspoction stamps or
labels of approximate number and denomination
being affixed thereto, shell be deemed to bLe
contraband snd shall be by the Supervisor or
hils inspectors selzed and disposed of as such.

"No person other than & licensed distiller,
rectifier or wine manufacturer shall possess
in this State any spirituous liquor or wines
without the proper number and amount of
Missourl exclse or inspection stamps or
lgbals belng affixed to the containeras there-
0 -

"Every non-resident distiller, rectifier,
wine manufacturer or wholesaler licensed to
do business in this State as a sollicltor
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shall affix the proper number and
amount of Missourl excise or inspec-
tion stamps or labels to the containers
of such spirituous liquors or wines be-
fore shipment thereof into this State."

In construing the above section, in an offlcial opinion
by this Department, dated May 24, 1935, it was held that the
peraon who shall first sell intoxicating liquor to any person,
firm or corporation in this state, shall purchase, afflix and
cancel the stamps or labels required to be aiffixed to such
container.

Sectlon 4932, R. S, lio. 1939, provides as follows:

"Any person who shall haul or transport
intoxiceting liquor, whether by boat,
airplane, automobile, truecik, wagon, or
other conveyance, in or into this state,
for sale, or storage and sale in this
state, upon which the required inspection,
labeling or gauging fee or license has not
been paid, shall upon conviction thereof,
be deemed puilty of a misdemeenor.”

In construlng the above section this department held,
in 1ts opinion dated May 24, 1935, supra, that the stamps
must be affixed by the outstate permit holder before he trans-
ports any spirituous liquor into this state, and that the
Supervisor of Liquor Control should sell the outstate liquor
dealer the necessary stamps to be so affixed.

The tax stamps as provided for in Section 4900, supra,
being pald by the person first selling intoxicating liquor
to any person, firm or corporation in the State of lilssouri,
i1t could not be sald that the tax was belng levied on the
United States govermment or one of its instrumentalities
directly. In this respect these questions were answered
effectively in Graves v. People of State of New York, 59 S,
Ct. 595, 1. c. 598:

"It 1s true that the silence of Congress,
when 1t has authority to speak, may some-
times give rise to an implication as to
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the Congressional purpose. The nature
and extent of that implication depend
upon the nature of the Congressional
power and the effect of its exercise.

But there 1s little scope for the appll-
cation of that doctrine to the tex im-
munity of govermnmental Instrumentallties.
The constitutional immunity of either
government from taxation by the other,
where Congress is silent, has its source
in an implied restriction upon the powers
of the taxing government, So far as the
implicatlion rests upon the purpose to
avold interference with the functions of
the taxed government or the imposition
upon it of the economic burden of the
tax, it 18 plain that there is no basis
for implying a purpose of Congress to
exempt the federal govermnment or 1ts
agencles from tax burdens which are un-
substantial or which courts are unable

to discern, Silence of Congress implies
Immmity nc more than does the silence of
the Constitution. It follows that when
exemption from state taxation 1s claimed
on the ground that the federal govermment
is burdened by the tax, and Congress has
disclosed no intention with respect to
the claimed lmmunity, 1t 1s in order to
consider the nature and effect of the al-
leged burden, and if 1t appears that there
is no ground for implying a constitutional
Immunity, there 1s equally a want of any
ground  for assuming any purpose on the part
of Congress to create an immunity."

Again, at 1. c. 602, 603, and 604:

"lr. Justice FRANKFURTER, concurring.

"I join in the Court's opinion but deem it
approprlate to add a few remarks. The vol=-
ume of the Court's business has long since

made impossible the early healthy practice
whereby the Justices gave expression to
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individual opinions. But the old tra-
dition still has relevance when an im-
portant shift in constitutional doctrine
is announced after a reconstruction in
the membership of the Court. Such shifts
of opinion should not derlive from mere
private judgment. They must be duly
mindful of the necessary demands of con-
tinuity in civilized soclety. A reversal
of a long current of declisions can be
justified only if rooted in the Constitu-
tion itself as an historic document de-
signed for a developing nation.

"For one hundred and twenty years this
Court has been concerned with claims of
immunity from taxes imposed by one author-
1ty in our dual system of govermnment be-
cause of the taxpayer's relation to the
other., The basls for the Court's inter-
vention in this field has not been any ex=-
plicit provision of the Constitution. The
States, after they formed the Union, con-
tinued %o have the same range of taxing
power which they had before, barring only
duties affecting exports, Iimports, and on
tonnage. Congress, on the other hand, to
lay taxes in order 'to pay the Debts and
provide for the common Defence and general
Welfare of the United States', Art. 1, Sec.
8, U.85,C.A., Const,, can reach every person
and evarg dollar in the land with due re-
gard to Constitutional limltations as to
the method of laying taxes. But, as is
true of other great sctivities of the state
and national govermments, the fact that we
are a federalism ralses problems regarding
these vital powers of taxation. Since two
governments have authority within the same
territory, nelther through 1ts power to tax
can be allowed to oripple the operations

of the other. Therefore state and federal
governments must avoid exactions which dis-
crimirate against each other or obviously
Interfere with one another's operations.
These were the determining considerations
that led the great Chief Justice to strike
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down the l!laryland statute as an unam-
biguous measure of discrimination against
the use by the Unlted States of the Bank
of the United States as one of 1ts Instru-
ments of govermment.

"The arguments upon which llcCulloch v.
-Lar"la.nd 4 Viheat. 316, 4 L, &d, 579
restod had thelr roots in actuality. DBut
they have been distorted by sterile refine-
ments unrelated to affairs. These refine-
ments derived authorlity from an unfortunate
remark in the opinion in lMeCulloch v, liary-
land, Partly as a flourish of rhetoric
end partly because the intellectual fashion
of the times indulged a free use of abso-
lutes, Chief Justice llarshall gave currency
to the phrase that 'the power to tax in-
volves the power to destroy.' Id., at page
431 of 4 Wheat, This dictum was treated as
though 1t were a constitutional mandate.
But not without protest. One of the most
trenchent minds on the lMarshall court, Jus-
tice William Johnson, early analygzed the
dangerous inroads upon the political freedom
of the States and the Union within thelr
. respective orblts resulting from a doctrin-
aire application of the generalities uttered
in the course of the opinion in MeCulloch v.
laryland. 7The seductlive cliche that the
power to tax involves the power to destroy
was fused with another assumption, likewise
not to be found in the Constitutilon itself,
namely the doctrine that the irmunities are
correlative--because the existence of the
national government implies immunities from
state taxation, the exlstence of state govern-
ments implies equivalent Lmmunities from fed-
eral taxation. When thls doctrine was first
applled !r. Justice Bradley registered a
powerful dlssent, the force of which gathered
rather than lost strength with time. Collec-
tor v. Day, 11 Wall, 113, 128, 20 L. Ed. 122,

"All these doctrines of intergovermmental im-
munlty have until recently boen moving In the
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realm of what Lincoln called 'rernici-
ous abstractions'. The wéb of unreall-
ty spun from Marshall's famous dictum
was brushed away by one stroke of lir,
Justice Holme's pen: 'The power to tax

. 13 not the power to destroy while this
Court sits'. Panhandle 011 Co. V.
Mississippl, 277 U.S. 218, 223, 48 8, Ct.
451, 4563, 72 L, Ed. 8567, 56 A.L.R. 583
(dissents. Feillure to exempt publie
functlionaries from the universal dutles
of citizenship to pay for the costs of
govermment was hypothetlically transmuted
into hostlle action of one goverament
against the other. A successlion of cde-
cisions thereby withdrew {rom the taxing
power of the States and Nation a very con-
siderable range of wealth without regard
to the actual workings of our federallsm,
and this, too, when the financlal needs
of all governmenis began steadily to mount,
These decisions have encountered increasing
dissent. In view of the powerful pull of
our decisions upon the courts charged with
maintaining the constitutional equilibrium
of the two other great English federalisms,
the Canadlan and the Austrelian courts were
at first inclined to follow the earlier doc-
trines of this Court regarding intergovern-
mental Immmnity. Both the Supreme Court of
Canada and the High Court of Australia on
fuller consideration--and for present pur-
poses the British North America Act, 30 &
31 Vict., ce¢ 3, and the Cormonwealth of
Australla Constitution Act, 63 & 64 Vict.,
¢. 12, raise the same legal issues as does
our Constitution--have completely rejeoted
the doctrine of intergovernmental Immunity.
In this Court dissents have gradually become
majority opinions, and even before the pre-
sent decision the rationale of the doctrine
had heen undermined.

"The judicial history of this doctrine of
Immunity 1s a striking illustration of an
occasional tendency to encrust unwarranted
interpretations upon the Constitution and
thereafter to consider merely what has been
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judicially said about the Constitutlon,
rather than to be primarily controlled by

a falr conception of the Constitution., Ju-
diclal exegesis 1s unavoidable with refer-
ence to an organlic act like our Constltu-
tion, drawn in many particulars with pur-
posed vagueness so as to leave room for the
unfolding future. But the ultimate touch-
stone of constitutionality 1s the Constitu-
tion itself and not what we have sald about
it., Neither Dobbins v. Commissioners of
Erie County, 16 Pet. 435, 10 L. Ed. 1022,

and its offspring, nor Collector v, Day,
supra, and its, cen stand appeal to the Con-
stitution and its historic purposes, 3ince
both are the starting polnts of an interde-
pendent doctrine, both should be, as I assume
them to be, overruled this day., Whether Con-
gress may, by express legislation, relieve
its functionaries from their civic obligations
to pay for the benefits of the State govern-
ments under which they live is matter for
another day."

The tax on intoxicating liquor, as set out in Seoction 4900,
is a nondiscriminatory tax on intoxicating liquor applied at
specified rates. It could not De in form or substance a tex
upon the United States or its instrumentalities, or 1ts property,
nor could 1t be pald for by the instrumentality or the government
from their funds, and the only possible basis for implying a
constitutional immunity from the State Liquor Tax on intoxicating
liquor sol}d to a government instrumentality, or one of its agen-
cies, 1s that the economic burden of the tax is In some way
passed on, so as to lmpose a burden on the natlicnal government
tantamount to an interference by one govermment with the other
in the performance of iis functlons. The Congress has never
mentioned in its legislation, nor can the State of Milssouri
recognize that tlhe sale or traffic in Intoxlcating liquor to
the Merchandise Service Office of the Unlted States lavy for
use in its commissioned officers' messes, is a necessary function
of government, or that such tax upon intoxiceting liquor would in
any manner interfere with the proper functioning of the United
States Navy.

In thls opinion we do not think 1t 1s necessary to go into
the question of state interference with shipments through common
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carriers originating outside the state and consigned to a
commissioned officers' mess located in a federal area that
has been ceded by the State of Missourl to the United States
Navy for navy purposes, In the case of Johnson v. Yellow Cab
Transit Co,, 64 S, Ct. 622, the United States Supreme Court
held that the State of Oklahoma did not have the power to con-
trol liquor transactions on the Fort Sill reservation, having
previously ceded sald territory to the federal govermment for
military purposes. However, the State of Missourl does not
presume any power to enforce regulatory measures under its
police powers Iin the territory in which it has ceded exclu~
sive Jurisdletion to the lavy, and the regulatory features of
the Missourl Liquor Control Act are separable from the taxing
features, and the taxing features of the Liquor Control Act
are in full force end effect in the ceded territory, as much
as 1f no aet of ocession had been made.

CUNCLUSION

Therefore, it 1s the opinion of this Department that the
tax provided for in Seotion 4900, R, 8, Mo, 1939, must be paid
on all spirituous llquors or wines before such spirituous li-
quors or wines shall be sold or delivered in tho State of

Hissouri for or to the Naval Air Station or Coast Guard Barracks
in St, Louils, Missouri.

Respectfully submitted,

A, V. OWSLEY
Assistant Attorney General
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Attorney General
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