
COtJ"'NTY: Cons t ruction of Se c . 8485 , R. S. Mo . 1939 , 
in view of facts stated in request . 

ROADS AND BRIDGES : 

llonorabl e Paul Boone 
Prose cutinG Attorney 
Ozark County 
Gainesvi lle , :iss ouri 

Dear Ur . Doone : 

July :'..0 , · 19~b 

j l , 
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This · \fill ac\mo•.ledgo receipt o£ ~our r equest under dato 
of July 2 , 1945 , which reads: 

"I "f,ould a. :Jprec.:.ate you1 .. opL1.lon con­
corning a small strip of roa.J and a br idge 
in thicl CO\lilty. 

".l' ... le road 9.11d bridge : n quest ton o.ro e. 
part 01 t11e road DysteLl loadins f rom Dora , 
1 To . to .os t Pl aln ... , .~.J.o . In the year 1927 
a I.:3"X orhl.co -.ms constructo<l c...:roas the 
llorth l,orlc River to repla.ce an old bri d,..o , 
t:J.o !lOW ono :Joi n._ co11struc t.od appr oxima toly 
l J'J root oouth't'r... ..... t oi' t...~ ol..1 bri ge . .o 
riwllt of "flO.Y was secured for l;he new con­
struction. The bridGe ms financed by 
puolic s~bscriptton . In tao year 1934 a 
cha.ll3e wa.s nade in t'1e county road approo.~h­
iuu t:lls bridge on the northwest side 01 
the rival"' , and approximatel y 400 foet of 
not1 road wau constructed w~1ch woul d inter­
sect t ho old ro~4 at the briu~c· o~ the 
northwest side o.: the river . Uo rl·'"lt of 
way wa.o secured fro~ tho ovner o~ the l and 
for t he change of r oad, nor was a chan£o 

.ordered by the Goun~y Court . 

":~o ro~~ ~~ br~uge b1 question a.re 
s.:. tua"...od " ... thin t !.o "I~rk 'l'wnln j.Jat;;lonal 
Fores t , ~~d i n tho year 1934 , after tho 
now road was constr~cted, the r oad and 
br .:.-1'::;0 w_ra ta .. '.:v ... l over, i'<.Jl' the purpose of 
m:L1tena. .. 1co , JY ·.; J.O u. 3 . i'oreat ...>orv-lce , 

{ 
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and havo been naintained w1d kept in 
ropair by use of the coney p1ovidod by 
U. S . Forest Service since t.1e year l9v4 . 
Tho bridge wan kept in repair by County 
mone3 between tho years 1927 and 1934 , 
when repair was needed . 

11This road and bridge havo boon oon­
si~ered as public hir;hway ainoe dato of 
construction and havo boan used as such 
since the date of construction by the 
public , including u. s . mail route , school 
bus , and all travel between Dora and Wast 
Plains. 

"In tho year 1941 thoro was sozae cor­
respondence between the ovmcr of tho l and 
and the Forest Supervisor at Springfiel d , 
Ito . , re~arding ri~ht of way for the road 
and bridge , and in a l etter addressed to 
tho .t:'orest Supervisor; Sprlnwfiold, uo . , 
dated · arch 5th, 1941 , t 1e om1or of the 
l and mado the followin5 sta.tenent , 

' Wo have no objection to action being 
taken to clear a titlo for your right 
of way but the government must pay 
,,.500 . ;0 for that ri~ht of \fay and bridge . 
The bridge cost much more money than 
that amount and is so substantially 
buil t that it can be uaed without a bit 
of additional strengthening . 

'You are also aware of tho fact that 
tl1oy out throush the 40 , takinc off the 
valuable corner , without our lmowledc e 
or consent a thin ; tnut shoulu not have 
boon done , and ue havo only waitod filinG 
a clain with the Court of Clains because 
wo felt that the oattor coul d be sottlod 
uithout that . 

' If you want to draw up a deed describing 
t ho rig.1t of v1ay 1ncludin ... the br id-o, of 
the proper width cloar around tho mountain 
and cot us a cnock for ,500 . 00 wo wl1 1 

sign the deed and fool aJ.risht about it 
and I t hizlk that is the thing to do . ' 

--
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"In ans\'for to tho above statement the 
Foreat Supervisor by lett r dated April 9 , 
194.1, made tho follouins statocont , 

' For your inforr.mtion in r ecard to 
suboisslon of a bill to tno U. s . 0ourt 
of Cl aims , it is bolievod that this is 
a privile ~e which you can oloct to fol ­
low ainco no f"unJ.s are availabl3 to this 
~"'orcst which we can assign to moot the 
oxponao of such a claim. ' 

uTher e has been no further correspondence 
or cor.1r1uni~o.tion with tho lo.nd ormer regard­
ing t he road and bridge , althou~h tho u. s . 
Forost Service has continued to maintain 
sa~e ru1d t he publ ic has continued to us e tho 
road and bridge to this dato . 

"It is nou nooessnry to robuild the bridge , 
but s lnoo it will take a l argo aum of nonoy 
to do so , t"-le u. S . rorest Sorv tce desires 
to n.o.ve t1.o -w.ttor of ri""ht of way cleared 
before such a mL~ is expended. 

n•tay - have your opinion as to whether 
or not tho road and bridge have been l egally 
ostabl iahod as a county road and bridgo? 
It soeos t:~t tho provisions of Sectiort 8485 
R. ~ . :·o. 1939 nould o. ply, howevor your 
opinion on tho matter is desired . " 

Apparently t he old bridge and road wo~e constructed on 
orders of the County Court , sinco you state they were a part 
of the road systen l eading from >ora to \'!oat Plains , 1"is sour! . 
I!o\Yover , you do not state that t '1e now bridge was ordorod by 
tho County Court . You do state t~e ~JO foot of ~ow road vas 
not constructed as a roault of tho ordor of the County Court , 
and by inplication wo ni ;ht aoa'UI'lo t1o.t tho nor bridge was 
ordered by the vounty (,ourt , if y u had not informed us that 
it waa built !rom publ ic subscription. Be t hat as it may, in 
view of citations hereinafter quoted wo are of the opinion 
t hat the non bridco , constntctod in 1927 ane uaintainod con­
tinuously tnoroaftor froo public funds and continuouoly trav­
el ed by t ho public attor tl1e conotruction of oa1d br idge , 1s 
ostablis~ed o.s a county oridge . 

However, \'IO cannot say so much. for tho new road , even 1! 
it woro constructed over tho ol d roadbed, for tho reason t'mt 
in 1941 notice wns ~iven , as shown by your lott ~r, t ' at the 
owner did not intend to givo tho l and to ~he public for a 
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publ ic hiGhway but th!t ho retainod t ho feo to s aid l and. 
aowover , he did express hie Ylillin;·nees to convey said land 
for ft,500 . 00 . Under Section 8485, R. J . Uo . 1939, all roads 
tna.t havo been used as puol ic hiclwmys by tho publ ic for 10 
year s continuousl y, and \?here t11ore hao beon expanded publ ic 
money or labor durinc such period, said r oads shall oe deemed 
t o bo establ ished as public r oads . Sect ion 8485 roads : 

"All r oads i n this state t hat have 
;een establ ished by any order of the 
county court , and have beon usod as 
public hiGhways for a period of ton 
years or more , slUlll 0e deemed l egal l y 
cetabliohed publ ic roads ; ~~d all roads 
t hat ha.ve been used as s ue _ by tho public 
for ten yoars continuousl y , and upon 
which t her e-shall have boon expended 
publ ic mon~y or l abor for such period, 
shall be deemed l egally establ ished roads ; 
and nonuser by tho publ i c for ton yoars 
continuously of any publ ic road shnll b e 
deemed an abandonment and vacation of the 
sa.I!lo . " 

It was hel d in Jto.te v . aworth, .124 S. • ( 2d} 653 , 
l . c . 655 and 656 , t.a.at the proscr iptive per iod a~Jply1nc to 
tho new roacl vroulcl ber;in to run '\'7hen the public bocan to use 
it and ,;oul d not bo cumulative with t ho poriod of yoars t he 
old r oad was used . In so hol<.lin~ tho court said : 

"If t ho act of Tom Laiul aw' s father 
in fencinG off the old r oad in 1884 was 
hostil e to the right of the publ ic to 
use t his r oad and tl1o puLllc took a new 
route acr oss t he l and in quoatlon t hon 
t ho prescriptive per iod appl yinG to the 
now r oad woul d bogin to run when tne 
publ ic bocan to use it , to- wit , 1884 and 
woul d not ba cumulati ve with t he pe r iod 
of years tho. t the olj r oad was uaod . 
~~ .;} .;~ * ,, 

Since t he new road waa constr ucted in 1934 , and in 1941 
t he owner of said l and over whi ch tho r oad was construc ted 
:::;ave notice t hat he wao not rel easinr:- said l and , this amounted 
t o a mer e impl ied pornission to u se said l and , since t he statu­
tory ten- year period had not run upon receipt of sa~d notice . 

It has been hol d t'1ut the public may acquire t !1e r icht to 
use a highway even th.our,h it has not been opened by t he vounty 
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Court as a publ ic highway . The court in Stu to v . Ha\'lort:'l , oupra , 
1 . c . 656 , a aid : 

"Respondon~ contends that notnith­
standin6 tile provisions of tho l aws of 
1887 , p3go 257 , oection 57 , the hi~hway 
in question boca~o a public highwaJ by 
impl~ed dedication or estoppel in pals . 
\t 1ll o l t :1o.s o.~o . hol d t: .t rcgo.rdlosa 
of t he Laws o. 1087 , pa~o 2G7 , soct!on b7 , 
that t ho pt~.blic may thus acquire t ;1o rit;ht 
to uso a road as a publ ic hi0hway oven 
t .. 1o <?:h 1 t not bo oponod by order of the 
county court a..."ld t.1ou~h no public monoy 
or l abor hao been oxryendod t hereon. ( Gasos 
cited) ·::· * * ' 1.flhe public , as well as in­
dividuals , have o. ri3ht to rel y on the 
conduct of tho owner as indicativa ot his 
intent . If the acts are such as would 
fairl y and reasonabl y l ead n.n ordinaril y 
prudent man to 1nfor an intent to dedicate, 
a~d thoy aro so received and acted upon by 
tno public , t he owner cannot , aftor accept­
ance by tho publ ic , recall t '1o appropriation. ' 

"The sole teat in detormin:l.n~ whether or 
not thoro 1a.s boon a dodicat : on , iD t llo intent 
on t he part of t ho owner of t ho lo.nj to dedi­
cate tho sa""le to public use as a hi ih\Tay. 
This intent can be either express or imp~led 
but if tho intent to dedicat~ is absent t~oro 
can be no val i d dedicat ion. " 

In Rosendahl v . ""'uocl::er, 27 s • . v. ( 2d ) -171, in holdin. ... 
t . at if tho 0\'7Ilera lmeu for over ten :-~ara t .. nt the road ~ro.s 
1)..~in,::; uaed Jy t·.1o public ; that t .. ero had. boen actual and con­
tinuous u:Jo for e. proscribed period \Ti th tho knowl ed30 of the 
owners; and t'l.S.t t t1e l nw would presume t ho ~ant lllll osa t !1e 
O\mors coul d ohO\ ' it was merely permisoi ve , t he court enid s 

"In tho li',ht of the facto as Y/O have 
s ot thorn out above the result in t his caso 
'lln.::;es upon the quostion 39 to whether or 
not t ho nsc by tne public of this roadwo.y, 
for t ho n~uor of years it has boon L~ u:Jo , 
wao adverso to the claim of defendant and 
t hose under rnon ne clnima , or uas permiss ive; 
if it was ndvereo , pl~ntlff has made out his 
case and the jud,rj[:lont of the oircu1 t court 
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ohould be sustained. If it was merely 
~emissive and pla.intlff and the public 
wero merely, 1., n sonoo , liconoeos , t'bon 
the defendant , as ovmer , coul~ revoke the 
l iconao at any tine , a.-ad t •to. t 'rli thout 
rendering him l iable to net vn . 

11Tho burden o proof roots with the 
defendant to abo~ t hat the first use of 
tho roo.tl was permissive . Anthony v . 
Buil •. un · 0o ., l a B·r.o . ?04, n7 1 • . ; . 921; 
Gerstner v. Pa~o , 160 Uo . Anp . l . c . 295 , 
142 '3 . \t . 794 ; llov'n ·or ~. Sctoop (• o . · 
Su9. ) 201 ,. il. 64 ; Strong v . ~~orl~n~, 
200 I"o . App . 66 , 205 S . , . 26.6 . 

"It is our 1rieu, and \iO ,..,•,ot so ruJ.o , 
t~e a ppollqnt, defen<in..Tlt lJol0\1, undor t11e 
evi ionce · n thta case , :tms failed to · cnrry 
this burne'l no is required by law. ~~ere 
can be no questi on under the record in 
t;~a case but that th"" mmera o'!: tho ln:"ld 
tbrou~hout all of the years bnc'r prior to 
1860 l:now that the road wao bo.:nr used by 
t he public , a."'ld Tlhere th~ro has berm actual 
and cont1nuous use fc~ t~v ry~cacrib~d noriod 
with tho lmowl odco ot· thr OlPMOr , the la.tr 
raioea a presmaptlo- o~ grant , unloes the 
ovm.er can ~ho v t 'ng t t ,,., uso in tne!'oly per ­
mis"~i ve . And \Yh ilo :: r:h kno·.vlcdge und c :: n ­
sent -::>f t ho 0\mer would not of 1tsol.f v~st 
a.......,ll oata.bl ish a. prescript17E> ea.oomc!lt wl th­
out ovidonco to explain ho~ it became such, 
the use would raise a presumption that it 
was adverso under a claim of right and 
shifts t he ourdon to t!le dofen:lant to show 
t hat it \Ina oy permit or so:ns l ioo·.'lso . 

"After t ho yaar 1847 , uhen tho li~ltation 
porio0 of actions to rocovor roal prop rty 
wa::: r e,lucod fro!ll twenty to ten years , our 
supro .. "le court in Stnto v~ i'.'allc , 7J :Ao . 6 : 5 , 
specifically hold t hat ' t~n years advoroa 
acoupo.nc:r and use of a road by t11e publ ic 
would be aufficiOi"t , if acquioacod in by tho 
Olmor, to vest in t- .o pu'· l ic an easer:.1ant in 
t he r ead and cause it to become a. h1.:_'lwo.y. ' 
This continued to bo tho l av unt.: l t :1o pas­
sago of t 1e Act OL 1887 , new soction 10G35 , 
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I cv . st . of o. 1919 , \•i .tcJ: , in add:':.. -
t ion to user by tho public for ton years 
continuousl ~ , nov r equires t. t public 
money be spent on the road boforo the 
srumo saall be hol d to be n road by pre ­
scription . Loe v . Ry . l o . 150 ilo . App. 
175 , 129 s .~ . 773 . i~- net , now section 
l 06::,t> , has boon opecif1onll y hold not to 
operate retroapoctlvoly . Loi\"Ioke \!' . Link, 
147 o . App. 19 , l '}G S • . • 197 . " 

The courts have also held that upon ahonin~ an opon , con­
tinuouo , visible and uninterrupted use for a period of :core 
t han ten years , t he burden is caot upon the other party to 
show its use waa ·merely pe~iaaive . In Wallach v . Stetina, 
28 s . ~l . (2d) 339, l . c . 391 , tho court said : 

11\'/o t J.lnk tho evidence sustains t he 
findinc or t he trial court to t ho effect 
t '1at t he c l aim of the uso of this road 
by prescription ohows an open, continuous, 
visible , anu uninterrupted use for a 
period of r.toro than ten years . Undor those 
circumstances , t he burden is cast upon t he 
defendant to shou that its use was permissive . 
In viowof tho deoioion of t he Supre::::to Court 
above roforred to , tra.r~srerrin ... ; t he caso to 
this court , its proper solution at first 
seemed rat:1er difficult . * * .u. * " 

Furthermore, tho oourts have hol d t ho.t i t boco-:1os o. queDtion 
of fact for tne jury to lotorm1no '\lhother a roo.d is a public 

. road . In rtorris v . Atl an Portl and Comont Conpany, 19 s .u. (2d) 
865, the court saida 

"rJhet~er or not tho land , by reason 
of tho proof of i ts use and maintenance 
for t 1o t~o roqui: od by t~o statute 
(section l 0o35 , supra} , boonmo a public 
road , ~as a quostlon of fact for the trial 
court an~ its findin~ 1n t~at rogard vlll 
not bo disturbod on o.·ppoo.l (Dingha.j, v . 
I~olh1o.n , 256 ~--o . 573, 1G5 s • .• 1097) . 

"~ochnically considered, thoro is no 
a.osir.;n.-nant of errors in t'1is ca.so ; but tho 
narrou l imit of the i s suo involved and its 
character, affectin ; o.s i t dooa t ho oatab­
lisbmont of a public hie:hwa~ , are doe:oed 
ouff1c1ont to entitle it to o. review and 
determination. " 
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Anothor decioion \vhich vJ111 thro\7 somo li~ht on the 
questions lnvolvod herein is Jarboe v . St . Louis - San Francisco 
Ry. ~o . , 290 S. \' . G55 , l . c . C57 , 658 , w:neroin the court hel d 
tw.t a road may be civon t1e status or a public road without 
the order of tho ounty Court . Alao , that it i:J not esse41tial 
t _at public .1..mey )0 expended upon it eac....1 year . In so hol aing 
t~lC court said: 

11 Dofenda.1t contends that the order 
of tno county court establishint; ts.1o road 
as a public r oad is void and without 
e!'foct because 1t does not r ecite tho 
givinG of notico of petit ion or a~plica-
tion for tho establish":lont of the road 
as was roquirod by oeotion 7797 , R.s . 
1883 . ~~a soction has cone down without 
su?stantial chan~o and is now sect ion 
l 062G , lt • .S . 1919 . But wo do not doom it 
necessary to r ul e the point mado . A road 
may bo given the otatus ·of a publ ic road 
without having been so eatabl1shod by 
petition and court order. Soctlon 10635 , 
R. S . 1919, amo~ othor things provides 
that all roads t~at '~vo boon used as such 
by tao public for 10 years continuously, 
and upon lThich thoro shall have boon ex­
ponded'public monoy or l abor for such 
period, shall bo doomed l o,.,all y ostabl iohod 
roads . Such wao in offoct the statute l aw 
in 1894 \1hon tho public began t _la uso of tho 
road here in question. Seo section 7817 , 
R.s . 1889 . Anu it is not absolutely neces ­
sary tlmt public money or l abor be expondod 
upon the road each and every yoar for such 
10- year poriod. It is sufficient if tho 
road io'kept in substantial r epair . State v . 
Kitchen , 205 !~o . App. 31 , 216 s . u . 981 . " 

(Soo also State v . Kitchen, 296 s.w. 981 . ) 

Wo a.osumo t~.Jlt the arr angement whereby tho u. s . l.t"'orest 
:3orvice has kept up the repairs upon tho new br idco and road 
ln question hao in no way dioturbod t ho interest of tho county 
in said br idGO and road . 

In view of Sect:on 8485, aupra , and tho forenoi ng author­
ities , it is the opinion of this depart!!tent that the oo- ca.lled 
new br1dgo constructed in 1927 , ao a part or the publ ic hichway, 
is a public bridi;e a!'ld bel ongs to tho countJ, oincc 1 t had boon 
continuously used ~ t he publ ic for nore than ton successive 
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years prior to 1941 . However , t ho no\f r oad constructed in 
1934 d os not belon to tho county, for tao reason notice was 
given in 1911 by t he ciwnor of the l and ovor which t ho now road 
was constructed, prior to t ho public usin~ said road for ten 
successive years , to t he effect t hat no riGht of way wao 
secured for said r oa.d, but t 11a t he would gla.dly convey title 
for ,~soo .oo . By t his notice we co·1cl ude t hat he ·16r ely 0a.ve 
tho public a permission to tho use of said roa.d and did not 
rolaa.oe any interost hel~ by him. 

APPROVED : 

J . 1~ . TAYLOR 
Attorney General 

AHli : ld 

Rospocttull y submitted, 

AUB!lli"Y H. llAMllETT , JR . 
Assistant Attorney Gonoral 
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