COUNTY 2

Construction of Sece. 8485, R.S. Mo. 1939,
in view of facts stated in request.

ROADS AVD BRIDGES:

Honorable Paul Boone
Prosecuting Attorney
Ozark County

Gainesville, Missouri

Dear lir. Boones

July 10, 1945

FILED

This willl acknowledge receipt of your request under date
of July 2, 1945, which reads:

"I would appreclate your opinion cone
cerning a small strip of road and a bridge §

in this countye

"The road and bridge in question are &
part of the road system leading from Dora,
Moe to West Plains, loe. In the year 1927
& new brldge was constructed across the
North Iork River to replace an old bridge,
the new one being constructed approximately
100 feet southwest of tie old bridge. o
right of way was secured for the new con-

structiocn.

The bridge was financed by

public subscriptlion. In the year 1934 a
change was made in the county road approach-
ing this brildge on the northwest side of

the rilver, and approximately 400 feet of
new rcad was ccnstructed whileh would inter-
sect the old rcad at the bridge on the
northwest side of the rivere. No risht of
way was sccured from the owner ol the land
for the change of road, nor was a change
.ordered by the Countiy Court.

"The road and bridge In questlon are
situatod within the Mark Twain Hational
Forest, and in the year 1934, after the
new road was constructed, the road and (
bridge were taken over, [or the purpose of
naintenance, by tae U. 5. Forest 3ervice,
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and have been malntalned and kept in
ropair by use of the money provided by
Us Ss Forest Service since the year 1954.
The bridge was kept 1n repalr by County
money between the years 1927 and 1934,
when repalr was needed.

"This road and bridge have been con-
sldered as public highway since date of
construction and have been used as such
since the date of construction by the
public, including U, S, mall route, sachool
bus, and all travel between Dora and West
Plains.

"In the year 1941 there was some cor-
respondence between the owner of the land
end the Forest Supervisor at Springfileld,
Moe., rezarding right of way for the road
end bridge, and in a letter addressed to
the Forest Supervisor, Springfield, lio.,
dated March S5th, 1941, the owner of the
land made the following statement,

'We have no objection to action being
taken to clear a title for your right

of way but the government must pay
$500,00 for that right of way and bridge.
The bridge cost much more money than
that amount and 1s so substantially
built that 1t can be used without a bit
of addltional strengthening.

'You are also aware of the fact that

they ocut through the 40, taking off the
valuable corner, without our lmowledge

or consent a thlng that should not have
been done, and we have only walted filing
a claim with the Court of Clalims because
we felt that the matter could be settled
without thate.

'If you want to draw up a deed describing
the right of way including the bridge, of
the proper width clear around the mountain
and get us a check for (500,00 we will
aign the deed and feel alright about it
and I think that 1s the thing to do.!



Jonorable Paul Boone -l July 10, 1945

"In answer to the above statement the -
Forest Supervisor by letter dated April 9,
1941, made the fellowing statement,

'For your information in regard to
submission of a bill to the U. S. Court
of Claims, it 1s believed that this is
a privilese which you can elect to fol-
low since no funds are availabls to thisas
Forest which we can assign to meet the
expense of such a claim,'

"There has been no further correspondence
or conmunication with the land owner regarde
ing the road and bridge, although the U. S,
Forest Service has continued to malntain
same and the publlic has continued to use the
road and bridge to this date,

"It is now necessary to rebuild the bridge,
but since it will take a large sum of money
to do so, the U, S. Forest Service desires
to have the matter of right of way cleared
before such a sum is expended.

"May I have your opinion as to whether
or not the road and bridge have been legally
established as a county road and bridge?
It seems that the provisions of Section 8485
Re 3¢ li0oe 1939 would apply, however your
opinion on the matter is desired."

Apparently the old brldge and road were constructed on
orders of the County Court, since you state they were a part
of the road system leading from Dora to West Plains, Milssouri,.
However, you do not state that the new bridge was ordered by
the County Court. You do state the 400 feet of new road was
not constructed as a result of the order of the County Court,
and by implication we might assume that the new bridge was
ordered by the County Court, if y u had not informed us that
it was bullt from public subscription, Be that as it may, in
view of cltations hereinafter quoted we are of the opinion
that the new bridge, constructed in 1927 and maintained con-
tinuously thereafter from public funds and continuously trav-
eled by the public after the construction of said brldge, 1s
established as a county bridge.

However, we cannot say so much for the new road, even if
it were constructed over the old roadbed, for the reason that
in 1941 notice was given, as shown by your letter, that the
ower did not intend to give the land to the public for a

--"‘-
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public highway but thet he retained the fee to sald lande.
However, he did express his willingness to convey sald land
for 500,00, Under Section 8485, R. Se. o, 1939, all roads
that have been used as public hlghways by the publlec for 10
years continuously, and where there has been expended public
money or labor durlng such period, said roads shall be deemed
to be established as public roads. Section 8485 reoads:

"All roads in this state that have
heen established by any order of the
county court, and have been used as
publlic highways for a period of ten
years or more, shall be deemed legally
established public roads; and all roads
that have been used as such by the public
for ten years continuously, and upon
which there.shall have been expended
public money or labor for such perilod,
shell be deemed legally establlshed roadsj
and nonuser by the publlic for ten years
continuously of any public road shall be
deemeg an abandonment and vacation of the
Sanc.,

It was held in State v, Haworth, 124 S. V. (2d) 653,
lece 655 and 656, that the prescriptive perlod applying to
the new road would begin . -to run when the public began to use
i1t and would not be cumulative with the period of years the
old road was used. In so holding the court saild:

"If the act of Tom Laidlaw's father
in fencing off the o0ld road in 1884 was
hostile to the right of the public to
use this road and the public took a new
route across the land in question then
the prescriptive period applying to the

- new road would begin to run when the
public began to use it, to-wit, 1884 and
would not be cumulative with the period

of years that the old road was used.
# 0% 3% o "

Since the new road was constructed in 1934, and in 1941
the owner of saild land over which the road was constructed
zeve notlce that he was not releasing sald land, thls amounted
to a mere implied permission to use said land, since the statu-
tory ten-year perlod had not run upon receipt of sald notice.

It has been held that the public may acquire the right to
use a highway even thouch it has not been opened by the County
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Court as a public highway, The court in State v. laworti, supra,
l,c, 656, salds

"Respondent contends that notwithe
standing the provisions of the laws of
1887, page 257, section 57, the highway
in question became a public highway by
implied dedication or estoppel in pals.
While 1t has been held that regardless
of the Laws of 1887, page 2057, sectlon &7,
that the public may thus acquire the right
to use a road as a public highway even
thouzh 1t not be opened by order of the
county court and thoush no public money
or labor has been expended thereon. (Cascs
clted) # # % 'The public, as well as in-
dividuals, have a right to rely on the
conduct of the owner as indicative of his
intent., If the acts are such as would
falrly and reasonably lead an ordinarily
prudent man to infer an intent to dedicate,
and they are so received and acted upon by
the publlic, the owner cannot, after accept-
ance by the public, recall the appropriation,!

"The sole test in determining whether or
not there has been a dedication, is the intent
on the part of the owner of the land to dedl-
cate the same to public use as a highway,.

This intent can be either expreass or implied
but 1f the intent to dedicate 1s absent there
can be no valid dedication."

In Rosendahl v, Buecker, 27 S. W. (2d) 471, in holding
that 1f the owners lknew for over ten years that the road was
being used by the publici that there had been actual and con=
tinuous use for 2 prescribed period with the knowledge of the
owners; and that the law would presume the grant unless the
owners could show it was merely permlssive, the court salds

"In the light of the facts as we have

sot them out above the result in this case
hinges upon the question as to whether or

not the nse by the public of this roadway,

for the mumber of years 1t has been in use,
was adverse to the claim of defendant end
those under whom he claims, or was permissive;
if 1t was adverse, plaintiff has made out his
case and the judgment of the circult court
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should be sustalned, If 1t was merely
permisslve and plaintlff and the public
were merely, ln a sense, licensees, then
the defendant, as owner, could revoke the
license at any time, and that without
renderings him liable to action.

"The burden of proof rests with the
defendant to show that the first use of
the road was permissive., Anthony ve
Building Coe, 188 Moe 704, 87 S.We 921}
Cerstner ve Payne, 160 Hoe Appe lec. 295,
142 3,We 7943 Novinrer ve Schoop (los-
Sup.) 201 S.%. 643 Stronc v. Sperling,
200 loe Anpe 66, 205 Selie 2664

"It is our view, and we rmust so rule,
the appellant, defendant helow, under the
evidence in this case, has falled to carry
this burden as 1s required by law. There
can be no question under the record in
this case but that the owmers of the land
throughout 211 of the years back prior to
1860 Imew that the road was belng used by
the public, and where thare has besn actual
and contimious use for the prescribed veriod
with the knowledre of the owner, the law
reises a presumption of grant, unless the
owner can show that the use is merely per-
missive. And while such lmowledge and cone
aent of the owner would not of itself vest
and ostabllish a prescriptive easement withe
out evidence to explalin how it became such,
the use would raise a presumption that 1t
was adverse under & olaim of right and
shifts the burden to the defenidant to show
that it was Dy permit or some license.

"After the year 1347, when the limitation
perlod of actions to recover real property
was reduced from twenty to ten years, our
supreme court in State ve Wells, 70 lloc. G35,
specifically held that 'ton jyears adverse
accupancy and use of a road by the publie
would be sufficlent, if acqulesced in by the
owner, to veat in the public an easemsnt in
the road and cause it to become a highway.'
This continued to be the law untll the pas-
sage of the Act of 1887, now section 10635,
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Reve Ste of Iloes 1919, which, in esddl-
tion to user by the publlic for ten years
continuously, now requires that publiec
money be spent on the road before the
same shall be held to be a road by pre=-
gscription. Lee ve Ry. Coe 150 1i0e ADDe
176, 129 S.VW. 773+ This act, now section
10636, has been specifically held not to
operate retrospectively. Lelweke v. Link,
147 1.0e ApDe 19, 126 Seke 197."

The courts have also held that upon showing an open, con-
tinuous, visible and uninterrupted use for a period of more
than ten years, the burden is cast upon the other party to
show 1ts use was merely permissive. In Wallach v. Stetina,

28 S.W, (2d) 389, lece 391, the court salds

"We think the evidence sustains the

finding of the trlal court to the effect

hat the clalm of the use of this road
by prescription shows an open, continuous,
visible, and uninterrupted use for a

perlod of more than ten years. Under these
clrcumstances, the burden is cast upon the
defendant to show that 1ts use was permissive.
In view of the decision of the Supreme Court
above referred to, transferring the case to
this court, its proper solution at first
seemed rather difficulte # # # = "

Furthermore, the courts have held that it becomes a question
of fact for the jury to determine whether a road is a publiec
. roade In Morris ve. Atlas Portland Cement Company, 19 S.W. (2d)
865, the court said:

"Whether or not the land, by reason
of the proof of i1ts use and maintenance
for the time required by the statute
(section 10635, supra), became a public
road, was a question of fact for the trial
court and its finding in that regard willl
not be disturbed on appeal (Bingham ve
Kollman, 256 lMoe. 573, 1656 S.We 1097).

"fechnically considered, there is no
assignment of errors in this casey but the
narrow limit of the issue involved and its
character, affecting as 1t does the estab- .
lishment of a public highway, are deemed
sufficlent to entitle it to a review and
determination."
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Another decision which willl throw some light on the
questions Involved hereiln is Garbee v. St. Louls-San Franclsco
Rye COe, 290 S.We 655, le.ce 657, 6568, wherein the court held
that a road may be glven the status of a public road without
the order of the County Court. Alsoc, that 1t 1s not essential
that public money be expended upon it each year. In so holding
the court salds

"Doefendant contends that the order
of the county court establishing the road
as a public road 1s vold and without
effect because 1t does not recite the
glving of notlce of petition or applica=-
tion for the establishment of the road
as was required by section 7797, ReS.
1883, This section has come down without
substantial change and is now section
10626, ReSe 1919, DBut we do not deem it
necessary to rule the polnt made., A road
may be glven the status of a publlc road
without having been so established by
petition and court order. Section 10635,
ReSe 1919, among other things provides
that all roads that have been used as such
by the public for 10 years continuously,
and upon which there shall have been ex-
pended - public money or labor for such
period, shall be deemed lepally established
roads. Such was in offect the statute law
in 1894 when the public began the use of the
road here in question. See section 7847,
ReSe 1889« And 1t is not absolutely neces=-
sary that public money or labor be expended
upon the road each and every year for such
10-year periods It 1s sufficlent if the
road is'kept in substantlal repair. State ve.
Kitchen, 205 loe. Appe 31, 216 S.W. 981,"

(Seo also State ve Kitchen, 296 S.W. 981.)

We assume that the arrangement whereby the U. S. Forest
Service has kept up the repalrs upon the new bridge and road
In question has in no way dlsturbed the intercst of the county
In said bridge and road.

In view of Section 8485, supra, and the foregoing author-
ities, it 1is the opinion of this department that the so-called
new bridge constructed in 1927, as a part of the public highway,
is a publlic bridge and belongs to the county, since 1t had been
sontimiously used Uy the public for more than ten successive
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ears prior to 1941, However, the new road constructed in

934 d es not belon; to the county, for the reason notice was
given in 1941 by the owner of the land over which the new road
was constructed, prior to the public using sald road for ten
successive years, to the effect that no right of way was
secured for sald road, Dut that he would gladly convey tltle
for $500,00. By this notice we conclude that he merely gave
the public a permission to the use of saild road and did not
rolease any interest held by him.

Respectfully submitted,

AUBREY R. HAMMETT, JR.
Assistant Attorney General

APPROVEDS

Je L, TAYLOR
Attorney General

ARigld



