
STATE SERVICE OFFICER : A Circuit C lerlc may also serve as 
an Assistant State Service Offic~r . 

OFFICERS : 
"' 

lwver.1ber 15 , 1945 

Ionor able Roy l· • ueaman 
State Servi ce Off i cer 
Je£fe r s on Cit y , ~isdourl 

Dear S::r: 

Your letter of Nove .~er 6 , 1~45 , r equestinG an 
op:ni on fron t h is departmen t, reads as follows: 

"The State Servi ce Jfflcer's Law 
pr ovides among other t h i ngs, t ~at 
we may cooperate wit h all other 
a~encies i n carry l nc out t he pro­
vi sions of t he State Servi ce Off i ­
cer's Law . This we have pr acticed 
t o t ho f ullest exten t . 

" I respectfull y r equest your opinion 
as to t he legali t y of a Ci rcuit ClerK 
becom~nc an Assistant State Servi ce 
Off i cer . 

"The r e ason f or asking t his opinion 
is t ha t t he Veterans' or ganizations 
of a certain Count y in t he State 
l~ve selected the ~r Circu~t Clerk as 
t '1e .:. r Service Officer. They are fur­
nish ing him a pa i d stenographer and 
we would like very much t o have t his 
~roup affiliated v1ith t ...,_is off i ce ." 

FI LED 

~ 

I n a careful research we f a il t o find any statute 
or any section under t he Constitution of 194 5 , which 
pr ohibi ts a person f r om holding a county of fice and a 
stato off i ce , or serving as a circuit clerk and assistant 
state s ervi ce officer . The Constitution does proh i bit a 
state o.ffi cer f r om hold _ng an offi ce under t he Uni ted 
States , ne'lbers of t h e organized militia or t he reserve 
cor ps excepted , as appears i n Arti cle VI I , Section 9 of 
t he Const i t ltion of Hissour i 1945 . 
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· Since t here is no constitutional pr ohibition under 
t he Constitution or t ho statutes prevent ing a person fron 
holding , at t ho sa~e time , a state office and a county 
office, \7e must refer to t he common law . In t he case of 
State ex rel . Walker , Attorr.ey General, v • ..t3us, 135 :.10 . 
325, which was passed upon by the Supreme Court of this 
state June 30 , 1896 , and Ythich has not been overr uled i n 
any manner, it was held t hat under t h e common lavr t he 
question as to \'lhether or not a pers on could hold two 
c ounty offioos should depend upon wheth er or not t he two 
offices wore incompatible . This case held t hat a deputy 
s her iff of t he Cit y of St . Louis could also hol d t he 
position of school director in the Ci t 3 of St . Louis . 

The general r ule of c oiTIMon lavt appears i n 100 A. L. R. 
1164, as follows: 

11 l t ls a well settled rule of tho 
common law tl~t a person cannot at 
one and t he same time rightfull y 
hold two offices which are incom­
patible , and , t hus , when he acce::;>ts 
appointment t o t he second offi ce, which 

a incompatible , and qualif i es he va­
cates, or by implication r es igns , the 
f i rst off:!.ce . " 

The case of State ex rol. nalker, Attorney Gener al , 
v . Bus, supra, was followed in the case of State ex rel . 
Lane;for d v . !\ansae City, 261 s .w. 115. In t hat case t he 
court held that t ho office of deputy sheri ff was not in­
compatible wit h t he offico of city clerk . I n parac;raph 
1 t he court said : 

"The only poi n t rai sed by appellants 
in this case , whloh was not dec ided 
adversely t o appellants ' contention 
in the Pr ior Case, is t he contention 
tl~t relator ' s appoin t ment and accep­
tance of t he office of deputy sher iff 
on Januar y 1 , 1921 , and his discuar ge 
of the duties of that office up to 
t he time of t r i al , was incompatible wit h 
t h e office of cler k of t he boar d of 
publ ic vtorl{s . Tho evidence showed that 
t he duti es of r elat or as such clor~ were 
cl or i cal , and t he law fixes his dutie s 
as deput y sher i ff as beins to attend t o 
all t he duties of a sher iff . In support 
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of appellants ' contention t :1nt s~ch 
positions were incompatible , the 
f ollowinG cases are cited: · State 
ex re l . v . \•o.lbridge , 153 ~.!o . 194 1 
54 S •.. • 447 ; State ox rel . v . Draper 1 

45 I.lo . 355; State ex rel . v . Lus k , 
48 He . 242 . And rosoonden.ts c i. te as 
holding that such officoa aro not 
i n conr)atible w:l th each ot:1.er 1 State 
ex rel . v . nus , 135 rio . 325, 36 S . VI . 
636 1 33 L. R. A. 616 (court en bane) 
and Gr acey v . St . Louio , 213 ... lo . 3 95 1 

111 s . w. 1159 . " 

( 3) 

In t he Lanaf or d case t he court , a.t pa .,.e 116 , aa:d: 

" In Sta.te ex rel . v . :Bus , 135 ilo . 
325, 36 S . w. 636 , 33 L. R. A. 6 16, 
before the court , en bane , t ho ques­
tion was moat el aborately considered . 
r.tacFar lane 1 J . , rendered t he opinion, 
and it was held tho.t t no office of 
deputy sheriff and sch ool director 
were neither inco~9atible at conL1on 
law nor prohibi. ted by the Cons titu­
tion, and t hat t h e test was , not t he 
physical i nabi lity of one person t o 
discharge the duties of both off~ces 
at t ho same t imo , but some conflict 
in the Auti es r equired of t ho off i cers . 
The court said, a.t pa;e 338 of 135 :to .: 

"' The rema i ning inquiry is whet her the 
duties of tho office of deputy s her i f f 
and t hose of school director are s o in­
consistent and i ncompatible a.s to r ender 
it Dmpropor that responden t should hold 
both at t he s amo tine . At conmon law 
the only l imit t o t he number of offices 
one person might hold was that t hey 
should be c o~patible and c ons i stent . The 
incompatibility does not c unalst in a 
physical inabil ity of one person to dis­
chareo t he duti es of t h e two off:cos , but 
t her e must be some incor..sistency in the 
functions of t ho two -- some conflict in 
the duties required of t ho offioero , as 
where one has some supervision of t he 
other , is r equi red t o deal with , contnol, 
or assist him. " 
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Also, 1n t'le case of State ox rel . v . Lusk, 40 Uo . 
242, the Supr ome Court of this state held that t he office 
of the cler k of the circuit court was not incompatible 
with t !1at of t~e clerk of tho county court. This case was 
a case ori~inatlng in the Circuit Court of Cole County, 
I.!issouri • 

Since the matter set out in your request must be con­
sidered accordine to t he c onnnon law, it results tha·t t he 
r uling must be made in accordance with the facts in each 
separate case. The general duties of t he circuit clerk 
are set out in Sections 13293-13300 , R. S . ~o . 1933 , and 
pr ovide t hat the clerlt shall keep t he records , pa pers , 
seal and property belon~ing to his office, and t hat he 
shall r ecord the judg~ents , rulos , orders and other pr oceod­
i nrs of the c ircuit court, and make alphabetical indexes 
thereto; issue and attest all pr ocesses when required by 
law, affixing t ho seal of his office thereto, and account 
f or all moneys cominG into his hands on account of costs 
or otherwise, and t o punctually pay over the same . 

Under t he provisions of t he arti cle dealing with t he 
state service officer, we find tho followinG sections pr o­
viding t h e empl oyment of assistants and the duties of the 
state servi ce officer . 

Section 15084 Uo . R. S . A. (r eenacted Laws 1944 , Extra 
Session , p . 38) , pr ovides as follows: 

"The State Service Officer and all s ub­
ordinates and employees of said State 
Servlce Officer shall familiarize t hem­
salvos uith all laws , bot h feder al and 
state , relatinG to the rlg~ts of ex­
service MOn and ~omen, tholr legal repre­
sontat:ves and dependents . The said 
State Sorvice Offlcer shall aid and 
assist veterans of all wars, their de­
pendents or t h eir leGal representatives . 
Ie shall promote and supervise tho dis­
semination by all available me~1s, in­
forlnation concerning the r i31ts of vet­
erans of all wars, t neir legal re resen­
tatives and dependents, in the State of 
. issouri, under the laws of the Un.ted 
States and the rules and r eeulations of 
all t he several Unit ed States veterans' 
bureaus, boards , oon~issions , or othor 
United States de )artments or authorities 
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wh i ch are or may be in any manner 
concerned with t ho inter est and 
welfare of ~eterans and the i r depen­
dents; and shall aid and assist all 
veterans , t heir legal representatives 
and do~ende~ts, living in tho State of 
Missouri , in preparinG, present ing and 
prosecuting tho claivw of such veterans 
for compensation, ponsi )ns , insur ance 
benefits , hospitalization , rehabilita­
tion, a "ld in all ot her natters in which 
they .J:J.y have a clain a gainst the United 
States of America or any State ar ising 
out of or c onnected w:th t h ei r service 
in t ho llilitary Forces of t h e Unl.ted 
States of America, and i n prosecuting 
s uch claLns to t~1eir c onclusion , when 
aut hor i zed and empowered to do so by 
s uch veterans , t heir legal represen ta­
t ives or depende .ts . The said State 
Service Officer shall, in his discre­
t ion, have the r ight to be designated 
as t ho attorney 1n fact by proper ~rit­
ten powers of attor n ey executed by s uch 
veterans , t he i r legal repr esentat i ves 
or do~endents , to acpompl ish t he pur ­
poses in this act s~ocified . He shall 
be a ut hor ized t o acce ~t, 1n carrying 
out the pur poses of t his Act , and f or 
no othor pur pose , grants of serviooa , 
personnel or money, f r om any ~ederal 
agency, or any political subdivis ion 

( 5) 

of t he state, or from any organizat ion 
or volunteer ago~cy desiring to part i ­
c ipate in tho wor k of said department . 
It shall be t he duty of t he State Ser ­
vice Offi cer and his ass istants , t o c o­
operate wi t h tho several off i oos of t he 
United States Empl oynent Service, t ho 
United States Veterans' Administration , 
and all othor federal and stato offices 
l et5ally concor !.ed with and in teres ted in 
t he welfaro of veterans and t heir depen­
dents . The State Service Of fice r sha l l 
accept and receive f or distribution , and 
shall distribute, any foderal or state 
funds which aro available or may here­
after become avail abl e f or -veter ans of 
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the Military Forces of the United 
States of America, and if a bond 
be required as a c ondition t o se­
curi .g such fund or funds , the State 
Sorvice Officer shall execute such 
bond or bonds ao may bo so required ." 

(6) 

Section 15086 !.to . R. S . A. (Laws of 1944 , ..t;;xtra Session, 
p . 39) , pr ovides as follows: 

"The said State Service Officer shall 
empl oy such assistants as may be neces­
sary, and within t ho limits of funds 
appropr iated for such purpose . All of 
s uch ass is tants shall have served in 
t he !.Ulitary Forces of t he United 
States and shall ' 'lave been honorably 
disohare;ed t herefrom. The State Ser­
vice Officer shall empl oy such attor­
neys , consultants, clerks , stenographers 
and employees as may be necessa~y to 
properly carry out the pr ovisions of 
t his act, and ~ithin the limite of the 
funds appropriated t herefor . " 

We c an see not .ing that is inconsistent and incompati­
ble with t he dutios of a circui t clerk and tho duties of an 
assistant state service officer as set out in t he above 
sections . The two offices are entirely disconnected and 
t here appears to be nothinr; inconsistent in the functions 
of the two . 

In r egard to the acceptance by .the state service officer 
of the voluntary service of the personnel of all veteran, 
welfare, civic and service organizations, the LeGislature 
has ena cted Section 15086- C Mo . R. S . A. (Laws of 1944 , Extra 
Session,. p . 39), \Vhich pr ovides as follows: 

"The State Service Off i cer is author­
ized and· empowered t o arr~~De for and 
accept , through such mutual arrar~e­
ments as may be made, the volunteer 
service, equi~ent , facilities , prop­
erties, supplies, funds , and pers onnel 
of a l l veteran, welfare, civio and 
service organizations , and other or gan­
ized gr oups, either s~ilar or diss~­
ilar t o the pr eceding or ganizations , 
and individuals, in further~~ce of t he 
pur poses of this act . " 
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The above s ection shows that the Legislature has 
intended that the state servlce offlcer be aff~rded t he 
·use of all services that .uay be volunteered in furt herance 
of the pur poses of the Stat:o Service Officor Act , in ass is­
t ·'ng t he veterans of all \7a.rs , t'"l.eir legal r epresentatives 
and dependen ts, in the stcto of ··isoot\r i . 

Ther efore , it is the opinion of this depart1~nt 
t hat a c i rcult clor~ who l~e served in tho Military forces 
of t h e United St ates and been honorably discharc;od t horo­
froM, may also serve as an assistant state service off:cer . 

(Act incJ Attorney General 
W. 0 . JAC.t\301., 

AVu :C? 

Respectfully submitted, 

A. V. OWSLEY 
Assistant Attorney Oensral 


