
S'rNrE S~~NICJ: : Re : Salary of State Servlce Officer 
0 "'l'IC.:~ : 

August 8 ~ 1945 

l4r . Roy Beaman 
State Service Officer 
State Office Building 
Jefferson City, Missouri 

Dear Ur . Beaman : 

Ue have your l etter of July 19, 1945~ reque sting an 

FILE 0 

~ 

opinion of this department ~ which letter reads as follows: 

"In 1942, I was appointed State Service 
Officer by Governor Forrest Donnell , the 
salary at that t~e being 2400 . 00 per 
year . The State Legislature meeting in 
Lxtraordinary Sess ion i n 1944, reorganized 
and enlarged the State Service Officer ' s 
Departoont , adding now duties and functions 
and s eitbng the salary of the State f er­
vice Officer at 1 3600 .00 per tear . To 
thls date my sal ary has been ~,;2400 .oo per 
year ; therefore I would appreciate your 
opinion as to the present salary of the 
State Service Officer . 

"This opinion is requested in view of the 
added duties and responsibilities of the 
State Service Off icer since the Extra­
ordinary Sess ion of the 1944 General Assem­
bly of Missouri . A list of the &dditional 
duties are attached herewith~ also a recap­
itulation of the work done in the first 
six months of 1945. 

"This Legislature increased the salary to 
~3600 .00 per year and appropriated the money 
for same . The present legislature has 
made its appropriation on the same basis. 

"Taki ng into consideration the fact that the 
State Service Officer i s under the juris­
diction of the Adjutant General of tho State 
of Missouri , is he not an employee rather 
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than an officer of the State' I.f this is 
his status, would this not also have a 
favorable bearing upon the increase of 
salary indicat ed ahove! A ruling on this 
point would be appreciated. • 

Section 1 5083, R. s . Uo ., 1939, reads as followsJ 

"That upon this article becoming effective 
the governor of the state of Missouri , by 
and with the advice and consent of the 
senate, shall appoint a state service off­
icer, who shall have served in tho m111• 
tary forces of the United States of 
America and who has been honorably dia• 
charged therefrom. That said officer &hall 
hold off ice for a term of four years and 
shall be subject to removal by the gover• 
nor for cause and said officer shall be 
under tho ndjutant general . " 

Section 15084 , Laws of ~ssouri , ·Extraordinary Session, 19441 
page 38, reads as follows t 

"The State Service Officer and all sub­
ordinates and empl oyees of said State 
Service Officer shall familiarize them­
selves with all laws , both federal and 
state1 rel ating to the rights of ex­
service men and women, their legal rep­
resentatives and dependents . The said 
State Service Officer shall aid and assist 
veterans of all wars , their dependents or 
their legal repre sentatives . He shall 
promote and super vise the dissemination 
by all available means , information con­
cerning the rights of veterans of all wars , 
their legal representatives and dependents , 
in the State of Missouri , under the laws 
of the United States and the rules and reg­
ulat ions of nll the several United States 
veterans' bureaus , boards , commissions , 
or other United States departments or 
authorities which are or may be in any 
manner concerned with the interest and 
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welfare of veternas and their dependenteJ 
and shall aid and assist all veterans , · 
their legal representatives and dependents , 
living in the State of Missouri , in prep­
aring , presenting and prosecuting the 
claims of such veterans for compensation, 
pensions , insurance benefits , hospital­
ization, rehabilitation, and in all other 
matters 1n whiCh they may have a claim 
ugainst the United Statos of America or 
any State arising out of or connected with 
t heir service in t he Military Forces of 
the United Statea of America , and in 
prosecuting such claims to their con­
clusion, when authorized and empowered to 
do so by such veterans , their l egal rep­
r esenta tives or dependents . The said 
State Service Officer , shall in his 
discretion, have the right to bo desig-
nated as the att orney i n fact by proper 
written powers of attorney executed by 
such veterans , their l egal representatives 
or dependents , to accomplish the purposes 
in this act specified. He shall be auth­
orized to accept , in carrying out the purp­
oses of this Act , and for no other purp­
oses , grants of sorvices , personnel or 
money, from any Federal agency , or anJ 
political subdivision of the state, or 
from any organization or volunt eer agency 
desiring to participate in the wor k of 
said depart ment. It shall be the dut7 
of the State Service Officer and his 
assistants , to cooperate with the several 
offices of the United Stateo Employment 
Service, the United St ates Veterans' 
Administration, and all other federal and 
state o:f.fices legally concerned with and 
interested i n tho wel fare of veterans and 
their dependents . The St ate Service Off icer 
shall accept and receive .for distribution, 
and shall distribute , any federal or state 
funds which are available or may hereafter 
become available f~r veterans of the Military 
Forces of the Unitea States of America, and 
if a bond be required as a condit ion to 
securing such £und or funds , the State 
Service Officer shall execute such bond or 
bonds as may be required . " 
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Section 1 5085, R. s . Mo ., 1939, reads as !ollows s 

"Tho said ser vice officer shall have a seal 
of office and shall be authorized to adMinis­
ter oaths in connection with nll applications 
and matters pertaining to claims of any 
nature against tho United St ates or any 
state under any of their laws pertaining to 
tho rights of veterans . " 

Section 15086 , Laws of Missouri , Extraordinary Session, 1944, 
reads as fol lows a 

"The said State Service Officer shall employ 
euch assistants as mny be necessary and with­
i n the l imits of funds appropriated for such 
purpose . All of such assistants shall have 
served 1n the Military Forces of the United 
St ates and shall have boen honorably discharged 
therefrom. The St ate Service Officer shall 
employ such attorneys, consultants , clerks , 
stenographers and empl oyees as may be necessary 
to properl y carry out the provisions of this 
act , and within the limits of tho funds app­
ropriated therefor . " 

Section 15086- A, Laws of Missouri , Extraordinary Session, 1944 , 
i s as fol lows a 

"The s al ar y of the St ate Service Officer shall 
not exceed t he sum of ~3600 .00 per year , and 
the sal aries of the assistants, attorneys , 
consultant~, clerks , s t enographers and employees 
shall be determined and fixed by the State 
Service Officer, subject to the approval of the 
Governor . " 

Section 1 5086- C, Laws of Mls oouri , Extraordinary Session , 1944 , 
is as follows s 

"The State Service Officer is authorized and 
empowered to arrange for and accept , through 
such mut ual arrangements as may be made , the 
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vol unteer service, equipment , facilities , 
properties , supplies , funds , and personnel 
of all veteran, wel fare , civic and service 
or ganizations , and other organized gr oups , 
either simil ar or dissimil ar to the pre­
ceding Qrganizations , and individuals, in 
furtherance of the purposes of t his act . " 

Section 15086- D, Laws ot Mis souri , Extraordinary- Sess ion, 1944 , 
reads as followss 

"The State Ser vice Officer is , by- himself, 
or through his dul y appointed assi stants , 
aut hori zed to administer oaths , and acknow­
ledge powers of attorney in favor of the 
St ate Service Officer , and such other ins• 
t ruments as shall be used in connection with 
applications and mattor pertaining to claims 
of any- nature against the United States of 
America or any State under any law or laws 
pertaining to the rights of veter ans , their 
l egal representatives and dependents, l iving 
within tho State of Missouri . " 

As we read your letter , the questions are , 

(1). Would an increase in the sal ary of the State Service 
Officer viol ate any provision of the Const i t ution of 1945? 

(2 ). Who has the authorit y to fix the sal ary of the State 
Service Officer? 

( 3). Does the fact that an officer acquires additional duties 
entitle him to additional compensation? 

Section 15 of Articl e VII of the Constitution of 1945 provides 
as follows : 

"Tho compensation of state, county and municipal 
officers shall not be incr eased during the ter m 
of office; nor shal l the term of any officer be 
extended. " 
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From an examinntion of the above constitutional provision 
it is cl ear that the sal ary of the State Ser vice Officer could 
not be constitutionally increased if the officer is a publ ic 
officer of the State . 

The question of whether a person is a publ ic officer or an 
employee bas been discussed in recent Missouri Supreme Court cases . 
In State vs . Bode , (l 938) 113 s . W.(2d) 805, the Court had before 
it the question of whether the Di rector of Conservation was a 
public officer or an employee . The court said, l. c . 806 : 

"It is not possible to define the words 
' public offi ce or public officer. • The 
eases are determined from the particular 
f acts, including a consideration of the 
intent ion and subject- matter of the enact ­
ment of the statute or the adopt i on of 
the constitutional provision. In other 
words , the duties to b e performed, the 
method of performance, end to be attain­
ed, deposi t or y of the power granted, and 
the surrounding cir cumstances must be 
considered. In determining the question 
it is not necessary t hat all criteria be 
present in all oases . For instance, 
tenure , oat h , bond, oZficial designation, 
compensation, and dignity of position may 
be consider ed. However, t hey are not con­
clusive. It should be noted that the 
courts and text- writers agree that a del­
egation of s ome part of the sovereign 
power is an important matter to be con­
sidered. The question is considered at 
length i n 46 C.J. P • 9241 In determining 
that a deputy sheriff was a public officer, 
we stated the rule as follows : 

'A public office is defined to be "the right , 
authority, and duty, creat ed and conferred 
by l aw, by which, for a given period, either 
fixed by law or endt~ing at the pleasure 
of the creating power , e.n individual is 
invested with some portion of the sover• 
eign functions of the government , to be 
exercised by him for the benefit of the 
publ ic . " Mechem, Pub . Ott . l. The 
~dividual who is invested with the auth-
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ority, and is r equired to perform the duties, 
is a public officer . 

"'The court• have undertaken to give definit­
ions in many casesJ and while these have been 
controlled more or less by laws of the part• 
icul ar jurisdictions, and the power• conferred 
and duties enjoined ther eunder still all 
agree substantially that i f an officer re• 
ceives his authority from the law, and dis­
charges same of the runctiona of government, 
he will be a public officer . ' " ( Cases cited) 

Sectiona 15084, 15086- C and 15086-D, supra, quoted above, 
designate a port ion o~ the State sover ei gnt y to the St ate Service 
Officer . Under these sections, he has the right to aid Veternas 
in obtaining their rights o~ all kinds under the lawa of the 
United States and the St ate of Missouri, and the rules and reg­
ulations of the Veteran'• Bureau. He has the right to accept 
grants of service, personnel , or money tram any Federal Agency 
or political subdivision of tho State . He has the right to dis­
tribute Federal and State funds available for Veterans . He 
has t he right to administer oaths and a~knowledge powers of 
attorney and other instruments . He has the right to arrange for 
and accept services , equipment, properties , etc., of civic and 
ser vice organizations . The State Service Officer thus exercises 
the sovereign power of the State, and the Bode case , supra, con­
sidered the exercise of t his function the moat tmportant element 
in determining whether the person i s a public officer or not . 

In Kirby vs . Nolte , (1942) 164 s. W. (2d } 1, tho Court had 
before it t he question or·whether t he Dire ctor of Personnel of 
the Civil Service Commission was a public off icer. The Court in 
that case s aidt(l.c. 8 ) 

"The writer was the author of the minority 
opinion 1n the Bode caae, and would venture 
to urge the same views agai n here--if the 
facta in this case were no stronger than 
those in the Bode case . But they are . As 
said i n the majori t y opi nion in that case , 
' it is not possible to define the words 
"public off ice or public officer."' But 
the opinion went on to say 'courts and 
text-writers agree that a del egation of 
some part of the sovereign power is_, an 
important matter to be considered .' That 
rather vague definition was the basis 
of the majority opinion . But the defin­
ition is clear and satisfying if to it the 
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~urther requirements be added, that such 
power must be substantial and independentlz 
exercised with some continuity an~w!thout 
control of a superior power other than the 
law." 

Judge Ellison , writing the opinion 1n this case, was the 
auth or of a minority opinion i n the Bode case. In the Nolte 
case , Judge Ellison stated that when there is exercised a part 
of the sovereignty of the State by an officer and, ,coupled wi th 
this , such power is independently exercised without the control 
of a supericl" power other than the law, the of'~icer is a public 
officer and not an employee. The statutes r elating to the State 
Service Officer give him the authority of exorcising the sovereign 
power without any supervision except the remote and indirect super­
vision arising from the fact that the Governor o~ the State has the 
right to remove him from office for cause. Therefore, according to 
the latest cases on the subject, the ~tate Service Officer is a 
public officer . These cases also set out other criteria for deter­
mining whether a person is an officer or an employee . These are 
a ~1xed tenure of office, an oath, a bond, an official designation 
and compensation . It is not necessary that all of these be'present 
i n all cases . (State vs. Bode, supra .) The State Service Officer, 
however, is within the purview of some of these cr~teria . For 
instance, in Section 15083, supra, he has a fixed term of office, 
an official designation, and his compensation is fixed on a yearly 
b~aia and is a substantial ccmpensation. 

We th~, therefore, the position of State Service Officer is 
such as to render h1m a public of'fi cer . Section 13 of the new 
Constitution, therefore, prohibits any increase in the State Ser­
vice Officer's salary during his term of office . 

The second question presented i s that of where the authorit y 
t o fix the salary of the State Service Officer lies , (within the 
$3600.00 per year limit fixed by the Legisl ature). We have found 
but one case which is of any aid in determining tbia question where 
the Legislature has tailed to designate where such athoritr lies . 
In the case of Flurr r vs . Jackson Count r , 100 So . 279, a statute 
of the State or Mississippi reads as followst 

" ' The board of supervisor s arc h ereby authorized in 
their discretion, if they consider it necessary 
and to the general interest of the county or dis­
trict, to employ a competent person to serve as 
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road co~ssioner, Whose compensation shall 
not exceed 5 . 00 per day for eaah day ser­
ved in the actual discharge of his duties 
as defined by the board of supervisors of 
each county.* * *'" 

The court held thnt the board of supervisors of the county 
did not fix tho salary of the road commissioner at the correct 
rate because they sot 1t at 125.00 per month, regardless of the 
number of days he actually discharged his duties . However, the 
court did not question the right of the board to fix the salary 
of the commissioner . Thua, we think, the case is authority for 
the proposition that the appointing or hiring power has also the 
right to fix salaries of ita appointees where the Legislature 
does not speak on the subject . The Governor of lU.seouri has the 
authority, under Section 15084, R . s . Yo., 1939 1 of appointing 
the State Service Officer • • 

Section 15086•A, above quoted, give s the Governor the app­
roval of salaries of al~ employees after they have been fixed by 
the State Service Officer. ~e think this section, plus the fact 
that the Governor has the power of appointing tho State Service 
Officer, indicates the intent of the Legisl ature that the Gover­
nor should have a supervisory position over tho salaries of all 
personnel of the State Service Office . 

The fact that the State Service Officer has additional duties 
does not entit~e him to additional compensation unless the statute 
authorizes it . Coleman va . Kansas City, 173 s . w.( 2d) 672 , 351 Mo . 
254 . 

We think the statement in Section 160841 R. s . Uo ., 1939, that 
the State Service Officer is •under the Adjutant Genera~, " does 
not give the -Adjutant General any supervisory power over tho 
salary of the State Service Officer. The legislative enactment 
relating to the off ice of the State Service Office~ delegates no 
such right to the Adjutant General either as to the State Service 
Officer or as to his employees . The statute does, however , give 
supervisory power over subordinate salaries to the Governor of 
Missouri. 

CONCLUSION 

It is, therefore , the opinion of thie department that the 
sal ary of the State Service Officer cannot be constitutionally 
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increased during his term of off i ce . From the abovo , it is the 
further opinion of this department that the Governor of the 
St ate of Missouri has the authority to fix the salary of the 
St a te Service Officer within the maximum of 3600 . 00 per year 
prescribed by the Legislature . 

APPROVI!.D : 

J . E. TAYLOR 
Attorney General 

SNC smw 

Respectfully submitted, 

SMITH N. CROWE , JR . 
Assistant Attorney General 


