ROADS AND BERIDGES: Road district levy under Section 8619 and
Sec., 23, Art. 10, kio. Const. cannot be made
by county court until sutnorized by majority
vote of road district.

Jenuary 13, 1944,

Prosecuting Attorney
Cooper County,
Boonville, Mlssouri.

[LED

Mr. Thomas G. Woolsey, \/! t 7 y

Dear 8ir:

Your letter of December 27, 1943, presents the fol=-
lowing question for our oplniong

May the County Court make the levy
provided for in Section 8619 R. 5.
Mo, 1939, without a majority vote
of the quslified voters of the gene
eral or speclsl road district?

Under Sectlon 8526, R. S. Mo. 193¢, the County Courts
in counties of less than 250,000 inhebltants shall at the May
term each year levy upon all real and personal property e tax
of not more then twenty cents on the one hundred dollars valua-
tion &8s & road tax, which 1s to be pleced to the credit of the
"eounty road and bridge fund."

Under Sectlon 85687, R. 5. Mo« 1836, in addlition to
the levy provided in Section 8528, the County Court may levy
& speclal tax not exceeding twenty-five cents on the one
hundred dollars valuation, to be placed to the credit of the
"special road and bridge fund." The tax collected on property
lying in & road district belongs to sald road district and is
pald out to the proper officer of the district. The tax col=-
lected from property not lying in a road district is placed to
the credit of "county road and bridge fund"™ provided for in
Section 85Z26.

It seems that the districts you have in mind have in
existence these two levies totaling forty-flve cents, but that
the commissioners of the districts in question have been arbi-
trarily naming a levy in excess of this forty-five cents, and
the County Court has been levying each year the amount arbi-
trarily named under Section 8619, R. 5. Mo. 1938, The levy
which the court is asuthorized to make -under Section 8619 can
only be made 1f, prior thereto, it has been authorized as
provided in Sections 8617 and 8618, R. 8. Mo. 1939.
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Section 8617 provides:

"Whenever ten or more qualified voters
and taxpayers residing in any general
orspecial road district in any county
in thls state shall petition the county
court of the county in which such dist-
rict 1s located, askling that such court
call an election in such district for
the purpose of voting for or against
the levy of the tax provided for in
sectlon 25, article 10 of t he Constitue
tion of Missourl, adopted Hovember 2,
1620, it shall be the Auty of such court,
upon the filing of such petition, te call
such election forthwlith to b e held withe
in 20 days from the date of filing of
such petition. Such call shall be made
by an order entered of record setting
forth the date and place of holding such
election, the manner of voting and the
rate of tax the court will levy, which
rate shall not exceed rifty cents on the
hundred dollars assessed valuation on all
property in the dlstriect. A copy of such
order shall be published in two successive
issues of any newspaper published in such
district, if any, and 1f no newspeper 1is
published in such district, three certi-
fled coples of such order shall be posted
in public places in such district. The
first publication in sald newspaper and
the posting of such notice shall be not
less than ten days before the date of
such election. Such court shall also
select cne or more Judges and clerks for
such election to receive the ballots and
record the names of the voters."

Section 8618 provides:

"Those voting In favor of the addition-
al tax shall have written or printed on
their ballots, 'For the tax;' those vot-
ing against the tex the words, 'Against
the tax.' The judge or Jjudges shall re-
celve the ballots and the clerks shall
record the names and numbers of the vot-
ers and the judge shall plasce the corres-
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,ponding number on the ballots. The
judges and clerks shall remain at such
voting plsce from elght o'clock in the
forenoon untll five o'clock in the after-
noon and receive and record sll the bal-
lots offered by qualified voters of the
district and shall, within 24 hours after
the close of such election, transmit the
ballots and list of voters to the county
clerke.s The county clerk-shall, in the
presence of one or more of the Judges
of the eounty court, open and count the
ballots."

Section 23, Article 10, io. Const., velng the provie
sion referred to In Section 8617, 1s a8 followss

"In additlion to the taxes now authorized
to ve levied for sounty purposes, under
and by virtus of sectlon 1l of article
10 of the Coustitution of this State,

and in addlitlon to the speclal. levy

for road and dbridge purposes authorized
by section 22 of article X of the Cone
stitution of this State, 1t shall be

the duty of the county court of any
county in thls Staste, when suthorized

80 to do by a majority of the qualifled
voters of any road dlstrict,. general or
speclal, voting thereon at an election
held for such purpose to meke a levy of
not to exceed fifty cents on the one
hundred dollars valuation on &ll property
within such district, to be collected in
the same manner as state and couniy taxes
are collected, and placed to the credit
of the road district authorizing such
speclial levy. It shall be the duty of
the county court, on petition of not less
than ten qualified voters and taxpayers
residing within any such rosd district,
to submit the question of authorizing such
speclel election to be held for that pure-
pose, within twenty days after filing of
such petition,"
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There can be no doubt upon reading Section 8617
and Section 23, Article 10, together, that the tax auth-
origzed cannot be levied until an election properly called
and held has authorized such levy by & "majority of the
quslified voters" of the road district. Not only is that
fact evident from the provisions already noted, but it
also appears from Section 8619 R, S. Mo, 1936, which is as
follows:

"If a majority of the qualified voters
votin: &t such election shall have VOL=

ed for such additionel tax, it shall be
the duty of the county court to make
the levy for such district, which levy
gehall not exceed the amount named in
the order calling such election, and

in no event shall exceed fifty cents

on the hundred dollars of such valuae
tion. Such levy shall be in addi-

tion to the tax which the county court
1s authorigzed to levy without a vote

of the district, The tax so authorlzed
by such district shuall be colleoted in
the seme manner and at the same time

as state and county taxes are collected
and placed to the credit of the road

istriot authoriging such speclal levy."
Underscoring oura.?

From the foregoing 1t eppears that the county
court makes the levies under Sectlions 8526 and 8527 on its
owr motion, and does not need to have an election authorigz-
ing such action, It also appears that the tax levy authe
orized under Section 8619 cannot b e made untlil esuthoriged
by & majority vote of the voters of the road district. It
is that election which gives the court its authority to act.
The commlssioners of the dAistrict have nothinz to do elther
with the election or the levy, and the county court cannot
levy more than the amount suthori,ed by such election.

CONCLUSION.

It therefore ig our opinion that a county court
may not levy a tax under Section 8619 and Section 23,
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Article 10, Missouri Constlitutlon, upon property in roed
districts,untll such action has been properly ahthorized
by & majority of the qualifiled voters of sald district at
an election held for that purpose.

Respectfully submi tted,

LAWR-KCE L. BRADLEY
Asslstant Attorney=dencral
APPROVED:

VANE C. THUHRLO
(Aeting) Attorney-ieneral
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