SCHOOLS; (1) Directors of school district cannot donate to the
American Red Cross from funds of the "incidental fund";
(2) Directors of such school district cannot invest
surplus funds in the "incidental fund" in United States
bonds.

January 24, 1944

FILED
1.4

Honorabls Bryan A. Villlams
Prosecuting Attorney
Bollinger County

varole 1{ill, lMissouri

pear lr. Willliams:

Your opinlon request of January 2lst has besn re-
celved by this departient., Such request, omitting caption
and si nature, 1s as follows:

"An opinlon is dosired dy a number of
sehool (istricts with regard to certaln
dlsbursements of funds in the Incidental
Funds of sald dlstricts:

"l. Has a school district by a unanimous
vote at an annual meeting authorizing the
~oard of Lirectors to contribute to the
\merican Red cross out of money in the Inci-
dental ‘und to so contribute any amount,
aven though the cxset auount to be ccntrib-
uteu on was voted on at the-annual meetlng?

"It was ay opinion when asked that the
voters could not invest the directors with
such power. Several parties agltating that
procedure contend that as the taxpayers pay
these funds from taxes out of the distrlct;
and that ths school properties are in a
state of good repairs, and they have no need
for the money at present or in the near
future, they were justified in authorizing
the Poard of Dliractors to contribute to the
Hed Cross. Thelr further argument ls that
on account of the tire situation 1t becomes
more difficult to raise their quota. Red
Cross funds are usually secured by fixing a
guota by school districts in Bollinger County.
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"2. In veol, 111, No. 81’ J'l.lly 7’ 1943
under “chools: No. 8Y=43 you oriefly
state an opinion wlith regard to investing
surplus money in the incidental and
teachers' fund in Unlted States Donds,
Ihe School Districts are desirous of ob-
talning an opinion as to whether or not
the dlstricts can invest surplus money in
United States Bonds out of ths Incldental
fund alone, FPlease auvise if I am correct
in assuming that your opinion 1:¢ that the
doard of Dirsctors cannot invest surplus
money out of the Incldental Fund."

We will first take up the questlion marked number one
in the above requcst. Ve feel that the 1issue that you wisn
settled in this first dlvision of your letter 1s whether or not
money can be pald from the incldental fund of the school district
to the Ameriecan Red Crose in the fora of a contribution of such
school district.

Ve wish first to call your attention to Section 10366,
Re Se HOe 1939,which section 1s very lengthy and we will only
quote that part which we think relevant to the cquestion whica you
have csked, as follows:

Moo 20 g8 96 Je 5k 4R 46 4 36 R SF 2F 32 SF 36 9 3

"Ihe treasursr shall opon an account

for each fund specified in this sectlon,
and all moneys recelved from the state,
county and townsnip funds, and all moneys
derived from taxation for teachers' wages,
and ell tultion fees, shall be placed to
the eredlt of the 'teachers' fund!', except
money apportioned for free text books, wilch
shall be crsditved to the 'Free Text Book
fund'. Money derived from taxatlion for
sinking fund shall be cradited to the sink=-
ing fund, lMcney apnortioned for transpor-
tation of pupils shall be credited to the
incidental fund, and money derived from
taxation for annual interest shall be
credited to the 'interest fund', the money
deriveu from taxatlion for incidental ex-
penscg shall be credited to the 'lncldental
fundt, + 3+ 3# % #"
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It will be sesen froan the above quotation from Sec-
tlon 10366, aforesald, that all money which has been appor-
tioned for the transportatlion of pupils and all monoys derived
from taxation for incidental sxpenses shall be credited to the
"incidental fund," e have searched the statutes and decl-
sions of this sState and do not find a definition of the term
"incidental fund." ilowever, we feel that a fund of this kind
should be used for the purvoesea of taking care of expenses
which are incidental to the transaction of the business of the
school distriect and which 1s not taken care of 1n other funds,
However, we do fesl thal such fund should be used for the
peneflt of the school district and unless the expensus to be
pald pertain to the buslness of the school district, this fund
should not be used,

To substantlate our stand in this matter we wish to
clte you to some definitions of "incidental expenses" which
have Dbeen made 1in other states. In Dunwoody v, United States,
22 Ct. Cl, 269, 280, a matter of incldental sxpenses was taken
up and tne court held that the adjective "incidental," as used
in appropriation bills to quallfy the word “"expenses,” has a
technical and well-understood meaning. And the court also held
that 1t 1s usual for Congress to enumerate the principal classes
of expenditures which they authorize, such as clerk hire, fuel,
1izht, postage, telegraus, ete., and then to make a small appro-
priation for the minor dlisbursements lncidental to any great
business, w..lch cannot well be foreseen, and which it would ‘be
useless to specify more accurately. For such disbursements a
roun% sun 1s appropriated under the head of "incidental expen-
808,

galn we find that 1In Fe Ces Auetin lifg. Cos ve Twin
Brooks Tpe Se Ley, 91 le Vs 470, 472, the court held the followe

ings

"The meaning of the words 'incildental ex-
ponses,' as used in Comp. Laws lLak. 6cCs
772, proviain; that supervisors shall have
charge of such affalrs of the town as are
not by law comaltted to other officers, and
they shall have power to draw orders on the
town treasurer for the dlsbursement of such
sums a8 may be nscessary for the defraying
of the 1lncidental expenses of the town,
cannot be oxtended so as to include other
than the expansesg nccessarily incident to
the ordinary conduct of the town business,
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ana do not include roac machines, the
purchase of which was not authorized by
the electors."

Therefore, 1t is the opinion of this department that
a school district in thls Ctate would be exceeding its authority
if 1t attempted to make contributions to various charlities from
the 1lncidental fund of such school district. dilthough such
contribution might be considered .very laudable, we do not feel
that Incidental expenses would include such contributions.
This fund known as the "incidental fund" is a fund which should
ve used for the payment of obligations which cannot be paid
from other funds.

L

Ae to your questlon number two, we feel that the
opinion dated lMay 4, 1943, written by this depargment to iir.
D. De Thomas, Jr., Prosscuting sttorney, at Carrollton, iissouri,
answers your question. 'e are attaching hereto a copy of such
opinion. It was the conclusion of this department in that
opinlon, which was written by Mr. Harry H. Kay, foruerly an
Assistant Attorney-~General, that the board of directors of a
achool district could not lnvest surplus money of the lnclidental
and teachers! fund in United States bonds. The "incidental fund"
and the "teachers' fund" are separate funds under the statutes
of this State, and we are sure that this conclusion meant that
money from either of the funds could not be used for the pur-
pose of Investing in United 3tates bonds.

Conclusion

Therefore, it is the opinion of this department that
the board of diroctors of a school distriet »ould not be author-
1zed to make & donation to the American Red Cross froa the
"incidental fund" of such schocl district; and it 1s further the
opinion of this department that the board of directors of such
school district could not invest aurplua money of the "incidental
fund" in United States bonds,

ltespectfully submitted,

JOHN &, PHILLIPS
APPROVED3s Assistant Attorney-Ceneral

— . KROY WekITIRICK

Attorney-general
JEP1EG



