
OFFICE OF ·:ROBATE JUDGE : Nomination of candidate where 
vacancy occurs in t he ~ffice by 
death of the incumbent after primary 
election. 

VACANCY : 

L'f~~ --

lion . Alvin J . r1alker 
Prosecut ing Attorney 
Sullivan Cou.."lt y ­
:iilan , r.assouri 

Dear Sir : 

August 24 , 1944 . 
FI LED 

Y3 

'l1:lis depart ment is in recei r>t of your t elegram of 
AUGUSt 16 , 1944 , which is as fol l ows : 

"Sullivan Co . elected a probate judr;e 
at ·eneral election in 1042 for 4 
years . Judge died AUu~at 13 , 1944 . 
Vfi1at is proper procedure f or nomina­
tion and election to fill vacancy . " 

Your telegram , after setting out t he facts \~lich have 
caused the vacancy in the office of probate j udea of Sull ivan 
County , subr.1its for re pl y t he question: "Yfuat is proper 
procedure for nomination and election to fill vacancy?" 

Section 2438 , R. s . ~:o . 1939 , provides t hat at t he 
c enoral election in t he year 1878 and ever y four years 
t hereafter a judge of probate shall be elected by t he quali­
fied voters in every county. 

Sectlo"1 2439 , R. s . 1-'io . 1 939 , provides that when a vacancy 
shall occur in t he office of judge of probate * ~~ * t he Gover nor 
shall fill such vacancy by a ppointing some o~igible person to 
said office, whCJ , uhen qualified , shD.ll continuo in office 
until t he noxt ceneral election, when a successor s i1all be 
el ected for t ho une~)ired te~~ . 

\;o a l so have ~ectlon 11509 , Article 2 , Chapter 76 , R. s . 
:.=.o . 1 939 , respecting the fi lling of 7£"~ca...Tleies in any public 
office f ron any cause , which section is as f ollows: 

11Vo.cancies , how filled . ;.Jhonever any vacancy, 
caused in any manner or by uny ~eans ~hatso­
ever , s :1all occur or exist i n any s tate or 
county office originally fi lled by election 
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by t .. .~.u ..:.JCO,:>lo , ot:10r tho.n tho u ... fico of 
l.:.o.ltc_:nnt - ;;o-:ornvr , stato senator , l,op-
1 eaentati ve , ::Jhori.ff' or coro.1er , st..ch 
vo.c~1cy S1lilll 'be 1 ::..l.J.o<.l uy a.,polntnent by 
t·1o ·ovornor ; an..l tllc person so a.pl_)o.i.nted 
snaJ..l , af'tvr .1av:nr; dul y q·.la.lified and 
ont<n·oa. upun 1;:1e J.iac .. le&.rt~e of' hi:J d..tt.t.os 
under such a;.;point:.lcn ... , continuo in such 
ol.'fir:e unti l tile .C rs·i; o.1J.o.y ln J'anunry 
next 1'ol lowin{; tuu lirs t ens~.lin., l;ono·ral 
e l ection--a t t:dch said n:mora.l oloctlon a 
porson :-mall be olec1.eu ·co J..ill w1o un<;)o..pl!·ecl 
nortlon 01 such ter· . .1 , or for t!.u..) OLs .. dnr 
r .llar term , a o t . .~.o cas \3 mn f e , o.nu s ...o.ll 
enter upon the u:schal~O of ~he uutioa ~; 
such 0£fi.ce the f·:rot ~onday in 'o.nu.ary next 
!'olloVTinr: sald ele c 1; ion : lh.•ovid.o 1 1 nowc·Jor, 
t~t 1:hc!" t'e tez>1.'!!. to bo 1'illed bertns or 
s h a.J.l bo'l;~:l on any day other than the flrst 
. :o 1dtl.:"" :!.::. Ja::-r:.1..'1.::-.... , t "'.o c. ...,poi. - teo "'f tho 
-:;T•or!l~::- s hc.ll "be enti tlod to '!olJ. such 
o:1'~.co until such other date . u 

It \7,_11 b e o ooer7ed tha"G 8oct::.on 11509 provides the..t a l l 
oi' f l ees in ..,., .ich u vacancy may occur ,y ;_ th certa:'-n cxce )tions 
s •all be r.;_llocl uy e..n a ppoint-mane b~r " 1e overnor w ic 1 
O.)p~1.n tee s :'lall servo .mtil t he f ir&t .. o'1-J.O.j · n Janua..i"'Y 
.... ollo\J.l.n-; tne .C!rst o.:1sulnt: g e1101,o.l elect, .1..0.11 -- at H.l~ca 
_;e:1cro.l olocc .. on o. person ab all o oloc tod to fi l l tno un­
oxnired nortion of such term. 

It will t!lus be seen that tho office of .iuu ~o of the 
pl"obo.to court _s not o 16 of those exuootecl ln &ection 11 509 , and 
there .:.n no authority ~iven to tho "'ovorno1• or a11y otnor a u t r1ori t y 
t o call a s .JOC!.ul election. 1;o f:i..l l suc•1 vacancy . 'l1.o vacancy 
,nust bo fi l led by fo1low:n:"" t_~n process directed in '3ection 
11509 for all ot 1er o.:'.f:cors , !10t ~o excepted, by 'utt~-:1.0 1n 
~otion t~1o ·"'imo.ry and -·enoro.l elect :on la•'.'o . Soc tion 11 509 
·las r ecentl y boon before Ot ::- 1pre"'le OPrt 11'! t~0 ca.se of State 
ex rel . lJotb·,ell Y . _.-reon , t.o~mty Cler k , 1 0 s .\r. (2d) 12 , advance 
aheots of .?'•me 1 ~ , 194:4 . Jn ·1oldin(t' the.t in col"..nectior.. l'T:i.. '!ih a 
sta tute ">>r"Ga"'_nL"1" to the filling of a vc.co.ncy in .J..n.y po.rt:cul a r 
off!ce , t~at t h <> -c:nfH'al atat·ctto - 11509 - on fill~n · va c a..nclos 
nust be r oad in conjunction t herewith, tb.o court , l . c . 1 4 , sai d : 

" e must t·ee..d in cm!j1ll"Ction \iith t "'.e statut e 
on collectors the ~eneral statuto on ~1111nc 
Yc..ctr c 1 eo . 'l' ... is \ID.S t!:.o r ·11 t":lg in ,tat~ 

ox inf' . Barlt:or v . ~ooln , 270 o . 174 , 1J2 s .w. 
74!3 , in \7.1ich v10 ':1el d lt vro.s pr oper to ol oc t 
in an o£f yoar .for tho unoxpirod tor.m of the 
offic e of c ollector a successor t o ono wi'lo \'las 
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a :>point ad to fill a vo.co.ncy . It y:o.s a.loo 
:1 ld Ll'l ~tate ex !nf. .a.jor v . ft..:::ick , 247 

o . 271 , 132 • ~- . 501, oupra. , t at t .1o ·onera.l 
statute o~ fillin~ vo.c~l'lcios io to be co~sl~or­
od to.:;c t:1cr ,1::. t:1 t "1e sto.tu tos relatint; to 
tao o_f:cos to \7~lich it a;>pliea . Joe a.l:::o 
State ox .:nf • . o.d l e:,• v • • orr ·.n "' ' 20J :to . 708 , 
1J6 S . •• • 984 . Cl early in t 1 s case t he off lee 
boca.r:1o vacant upon tho incunbent ' o doat:! and 
Section 11509 furnis:1od t no authority to fill 
tne vo.cancy o.nd t ho condi tiona on \'1 .. lich it 
,.o.s to bo filled. 

"Applyins t he provisions of 0oction 11 509 
to t his case we find : a vaco.ncy occurred 
upon tho doath of Creer ; t he vac~1cy wo.s 
f~llod ";Jy the a ppointment of i azol Palmer ; 
· ... or torr. under t~e a ppointment ex pires at 
tho day des~gna ted for t ho beg inninr; of t !1e 
torn, that is , : arc~ 1, artor t~o firo t on­
suing general election, na!."1el y , t h e ge!1eral 
election to be hel d in Noveobor, 1944; and 
hor s uccessor should be elocteo. to serve t he 
ron a :nder of t ho term at t 4e 3oneral election 
in lTovonber, 1944. " 

T'J.ia caao wo.s dec:Llod boforo t h o time f or filing declarat:ons 
of candidates for tho primary election '1ad expired and does not 
touch upon t ho authority of county comnitteos to fill vacancies 
on party t l ckets . The point decided in t ho case was that a 
vacancy in any office orit;inally fi lled by election by tho pooplo 
--witll tho exceptions noted--shall bo filled by electing some 
parson at t •le first e~suiil.(; ~onoral election to serve the 
ror.1ainder of' the ter ... 1 . £:.1e stronc;th and offoct ~iven by the 
Supro~o Court to Section 11509 uoul d ~1oroforo soom to deo and a 
clari fication of t he a pparent co f lict between tha.t section and 
Joction 11538 and ~1562 as t hey now stand. 

Prior to t h o session of t he leslslatare of .. assouri , l -J41, 
Sections 11538 and 11562 governed t:1e fillin.:; of' vacancies on a. 
party t~cKet for any cause by tho county co~itteos of t h e ros poc­
ti vo poll tical parti es . At that seas ion of t ho le.:;~ slature t .r:.ose 
two sections ~ere repealed and neu sectio1s nore enacted in llau 
t ... oreof nuoborod · 11538 ; pa ge 354, and 11562 , pn~es 353 and 354 , 
Laws of !!isaourl , 1941 . 

\'li t h t he so c:~es in tho statutes w~ th res pect to t h e 
pr occd'"J.I'O to be fo1lovJod i n fillin~· vaco.nc 1os on party t:c::ets 
o.ftor a pri!:lB.ry e l ection , unloso such vo.ca..'lcios occur by the 
resiGnation or d eo.th of such party nominee , there is much doubt 
o.s to t ho intent of t he lor';:l. slature by repealing t h oso two 
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sections and r eena.ct lnc tho t\•O now soct.:ons . l'b.c so now sect.:.on:l 
1ave ·1ot been constr ued by t:10 u "lror..e 0ourt or the Courts of 

A 1pe uls of ·~i ssourl . ~~1ere is ·r.mch doubt in tno minus O.L~ r.1embors 
of t ho bar a."1.d public off 1 cia.ls as t o \Jha.t procedure nay be 
employed t o fi ll such vacancies as t h e o . e to \',_ .. ich you ca.ll 
a ttont:.on . 

T:10 lo.w on t :is s ubject is in such o.n- tmsattlod state t:lllt 
t .1o s· f) joct no.ttar of o:ny opinion a.s to t110 o.ut:1orl t~" of part y 
co:m~:r cor.JL1ltto'1s to fil l such vacnnci.as on t;'lo party ticke ts 
by nilr.Il"l"" party ca.nJ.idatos £'o!' t Le Hovor.J.bor ::;oneral e lection, 
unless t~~ vacanc-- D:1oul d occu:~ after a. pri~ry election ~y t ho 
res~'";nnt:!. ·:m or death of a -pe:::-oo12 'lo'r"l:ne.to 1 at such pr.Lna.ry 
ol ect:Jn, \,ouL1 ult::.:atoly .1nvo to Je sub.Lttod to the a >pellato 
courts to clarify such controv'"'rsa.l T.l03 tions as n.ro :nvolved . 

t.:oncluolon 

Thoro.~..~cl''O , wi t hont un iorta.':inc to ::>e"lder an op::nion in 
re:,Jly to your tole ·ra:::. l.t .: s rospoctf:lll :· s u -·oo tod t hat a 
ryropor :_Jroceduro , 1:'1 t :lC e:c:sti::r::; o:uercency , to submit t :lis 
question t :> t i._J cou.::>t3 ::o'Z' l ecl.s i :>:1 i 1 time for both pol itica l 
part.:oo to fil l such vaco.!lc:- on t~eir party tic:::ots for t h o 
:.ovet 1bor '.;o .. 1eral election, woul ll bo for a county central 
co::n"1i ttee to J.)roceed to fill a vacancy on t .1o.:r part.r tlc'{ot by 
nomlnati:.l[:: so:::c po:rso:.1 anl c e rtifyln:; nis nane to tr1o ounty 
clerl: as t ..:o party 1 -:n::.::1eo , and. t :1en l o t a mandru::ls s u.i t be 
fi l oJ. ara ... ns t t.1e cou..nty cl. .. rk by t"-ls pe:rso·' oo nc:-.i.no.tod to 
CO"l1r E:Jl t':c prir:tiY:_: of l:.:!.. s n£L:1G on his po.rty tic':et . '.1.'~1i s 
procedure TIO~ld be of great public oonefit ~Ld ~ould prevent 
:posoible s ·its to c o.:. t~st t ''1El right of !)Ors o..., s to l1ol d offices 
who l'!li6ht bo :placed o:'l tho.!.r p~rty tlc:rots and elected under 
t llo ) resc"l t 1:.ns c ttled c ondition of t he law as to the ri.['ht of 
county commi t tees t o act in such e~erconc ios . 

T'1c cmcortai::t y of' t he !'lCan:.n~ of t~LO sta.t ~1tes involved 
and t:1o ::'.ol:btf-:..u au t ':ori ty of county com...,i ttees to fi ll such 
vace.Lcies .. 1.11 fi:1etl l y ha.vo to ~e s -:..1b 1 tted to 3:.1d co!lsi Lered 
and deter: :ned by our -,:.!lro~c ... :ourt to .de c:j_c w.1.a.t v:ao t he 
into:ntiO.l o1' t h o le~:.i zlnti..:!'O 011 t:!.e SUb~cct r.hO:l Sll:!.d statute s 
nero a ended.. '.G."Ult result '.voul d bGst be ob ta.~nod ln:.,ediately 
in til'l'O to f:ll \."O.Ce.ncioz on part y tic1rets for t~e fol lowinG 
election , :tf t!:c Supron .. c Court so decides . 

ROY !.loKI IvrRIUK 
Attorney Gcncr~l 

GVi . sc 

ROSI.->OCtft~lly S H.br.ti t t od 

G,__,O:\.G-~ .·. • 0Itv .. LEY 
Assistcnt l.ttornc~ .. General 

\ 


