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Pr i vate hospi tals employing childr 0n 
under 16 years of age are c ommercial 
enterprises , and within the child labor 
laws r especti ne certificates of age, 
type of wor k , maxi mum hours , and mini­
mum age , e t c . 

Sept ember 1, 1944 

wr . Orv ille u e Traj lor , Cmmnissioner 
Labor and Industrial Inspection Department 
t~to Office Building 

J ef f erson City , Mi ssouri 

Lear Sir : 

F l L E .. 

l/O 

Your le t ter of August 21 , 1944, r e specting t he 
empl ojmont of child r en by private nospitals , and in which 
jOu r e quest t he opi nion of t his department as to t he status 
of such hospi t als , with raopact t o the child labor l n.1s or 
t h i s State , h na been rece ived. Your letter is ao follows : 

"This department i s des 1roUD of an 
opinion a s t o the status of private 
hosp itals i n r egard to the child labor 
laws of this a tate. V e wish to know i f 
a hospi tal must c ompl y ~ith the child 
l abor laws , especiall y in regard to 
certif i cat es of ago , type of wor k , maxi­
mum hour s , and minimum age. 

" These children workin~ in hospitals are 
of a mi n imum age of twelve yoars and are 
usually h ired as dishwnshers for a ppr oxi­
~ately tnroe per i ods a day and during 
other parts at the day , do general clean­
i ng, pain t r emoving , painting , and so 
forth . " 

You s ubmi t f or an opin i on the ques tions ofr f i r st ; 
V'hnt i~ tho status of pri vat e hoopital s i n regar d t o t he child 
l abor l aws of this r tate, and sec ond; y,rhe t her pri vate nospitals 
aro requb.•et~. t o c o:.:tpl y with the chil d labor laws of 1'11i s s our i , 
especia l l y 1n regard to cer t i f icate s of age, t ype of work~ 
ruaxl~um hours and w~n~1um age , ~hen ampl oytng chil a r en under 
16 ye a1•s ot age. 
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The opin i on requested requires the consideration of 
t he t erms set forth in Article 3, Chapter 56• R. s . }!o . 1939 . 
sections 961 9 and 9620 , "' rticl e 3 , Chapter 56 , R. s . Mo. 1939 . 
under the title of "Employment of Children," are as follows: 

(Sec . 9619 ) 
"It shall b e unlaVJful for any child in 
t his state under t he age of f ourteen 
years to be employed, permitted or 
su.ffored to work at any gainful occupa­
tion except in, (a) The sale and d istri­
buti on of newspapers, magazi nes and 
periodicals . (b) Agricultural labor 
and domesti c service, or any service 
performed for parent or guardian. • 

(Sac . 9620) 
"It shall be unlawful for any child in 
this state under t he age of 16 years to 
ba employed , permitted or suffered t o 
wor k at any gainful occupation ~ass 
such employment is authorized as in this 
article , or otherwise by law provided: 
Provided , that during t he hours public 
schooiS are not in session, children 
be tweon the aees of twelvo and sixteen 
yoars may be gainfully employed except 
in industries which employ moro than six 
poreons . " 

I t will be noted that Section 9619 prohi bits the 
empl oyment of any child under f ourteen years of age , or permit­
ti.ng or suff ering s·uch child t o work at any ~ainful occupation 
except those mentioned i n clauses "(a)" and (b) " of said 
secti on hereinabove copied. 

There i s no decision by the appellate c ourts of Mis­
souri, under a c omparable state of facts to those i nvolved here , 
determining what is "domestic service. " In the case of Barras v . 
l(!attorson Hotel Company. 244 s . W. 308 (Ky . ), tho t er m "domestic 
employment" was before t he Court of Appeals of Kentucky for con­
struction and definition. 
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The case was one growing out of the exemption from 
the t erms of the \''orkmen ' s Compensation Act of Kentucky of 
persons engaged in "domestic omployment, agriculture" etc . 
The statute there bein¢ construed, nlthouzh treating of a 
subject differen t front the one hero being co~siderod, contained 
lant;u.age strikingl y s 1milar to t he \'fording of our Section 9619 
in defining tho occupations exempted from the Act . Tho question 
to be decided therein was analogous to at leas t a part of the 
question submitted here, and t he reasoning to be applied here 
is i n parity t o the reasoning adopted in that case . The Court 
of Appeals of Kentucky, on the ques tion of what was "domestic 
service," nnd what was, i n c ontrast thereto, a "business enter­
prise," 1. c . 309, 310, said: 

"It' appellant was a dornoa tic servant. 
ongac ed i n domestic employment nt the 
time of he r injury within the meaning 
or the act1 then the demurrer should 
have been sustained to the answer . But 
was she such servant? She was, to be 
sure, engaged 1n an employment or 
occupation similar in many of its aspects 
to that generall y pursued by domestics in 
the home . ~ e apprehend, however, that the 
business of r unni ng a hotol is industrial 
in its na ture, and not domestic 1n ~he 
general meaning of that word . A large 
hotel like the ~attorson amploys a great 
number of persons under one management , 
all force s being directed to the accom­
plishment of one purpose--the accommoda­
tion of the t raveling public by supplying 
rooms and entertaLnment . This is a busi­
ne ss. It i s not a mere incident to a 
business . i'he home is an institution~ not 
an i ndustry . In such an institution the 
services of a domestic is a mere incident . 
A hotol is a business or industrial under­
t aking whero persons pursue a gainful 
occupation 1n itsolf comple te and inde­
pendent, and not an i ncident to another 
business . 

"Lexicographers define ' domestic• as a 
member o£ a househo~d ; Lnmate; one who 
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livoa in the f~ily of another; a hired 
household assistant; a hoU8e servant; of 
or pertain ing to one's house or home, or 
one ' s household or family , relating to 
home li.fe. Bouvier sa'Ys tha t the term 
doos not extend to a servant when employ­
ment is out of doors, and not in the house . 
The work of a maid at a hotel like the 
r attars on, while somewhat simil·o.r to the 
duties o~ o. mai ct in a home , is an employ­
ment required in carrying on a c ommercial 
enterprise, an industry, and therefore 
1ndustr1nl in i ts essence and naturo, and 
must be regarded as c om1ng within the 
provisions o:f the \', orkmon 1s Compensation 
Act . I t has been held that a page boy 
in a hotel who sloops on the pram is es and 
who is principally e~ployad as a messenger, 
partly also to a&si st in dusting the 
r oception rooms, is not within the exception, 
but is engaged industrially and comas with-
in t he _t>rovision.s of thil act . Savay Hotel 
Co~pany v . London County Gotulcil, 1 Q. B. 
665 . In tho oaso of Coolt v . Dodge, reported 
1n 6 La . Ann . 276, it was held that those 
who l"ee.ei vo wages and stay in the house of 
n pars on paying and employing them for 
services or that of his family are damostics . 
On ti.1o othor band, i t has been held that the 
work of trueing up carpets or matt1ng3, and 
of cleaning walls, transoms, and curtains . 
is a neces cnr y part of the businoss of keep­
ing the rooms and hall11ay s of a lodging house 
in a s tato of cleanliness and g ood order, 
so that an eraploye injured whi~e engaged in 
that work is in tho usual course of the trade , 
business, prof'ecsion, Ol"' oc.cupation of the 
employer who conducts tho lodging house . 
28 R. c . L. p . 769; • alkcr v . Industrial 
C~Jis sion, 177 Cal . 7S7, 171 Pac . 954, L. R. 
A. 1918F, 212 . " 

Applying the r easoning J f that court in tho case above 
cited t o t..h.o quite similar state of facts in this case , £\.nd under 
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a sL .tilsrly worded sts tute as to the cnnrncter of service 
performed by children employed in private hosp~tala , it is 
quite ovident tnat they do not c ame within the exception at 
"domestic service" as nsntioned in clauze ~(b)" of said 
~ action 9619, nnd certainl3 not under any other exception 
n~od i n said Section 9619 . 

The oper ation of a pr ivate hoopital is not a do.n.estie 
undertaking . I t co~ld not be ao, nnd at tho sa~ time of fer 
and provide gainful occupations to ite omployos . It is a 
co~erclal ous !nesa ana i nduatry_ comparable to a hotel, and 
has no lawful authority to employ children under the age of 
fourtoon years by the t er ms of said Section 9619, R. s . Uo. 
1939 . 

::ut c oming t 0 consider '"'action 9620, -we flnd that 
t he proviso the1•oof aayo: 

"Provided, thnt d ... ring t he hours puolie 
sch ool s ~re not in sess i on, childr on· 
between t he ages of twelvo and sixteen 
~ears m2y be gainfully employod oxcept 
i n i ndus tries which employ mora than 
six porsons . " 

This prov i s o of t he last number ed section croatos wn 
audltlona l exception to the broad ~rohlbltory torus ot Section 
9619 , supra, and makos tho oxercise of that oxcoption a question 
of f u.ct, to- wit, whothor the industry, permlttod by tb.e statuto 
to e..nploy chilaron bot~:oen t he ages of twe lve an£l oixteen yeara, 
during t Le hours ~ublic schools nro not 1n s ¥ssion, does or 
doas not employ moro· than six por sons . I f lt doe~ e~ploy more 
t han six persoruJ , lt would il.avo no authority to e . ..,.>loy such 
childr en nt an:t tttno . I f a leso numbor than s ix paroon:;J are 
so employed by tho industry, it may, by tho terms of the pro­
viso mentioned, omploy such children at sucl1 hoUl,s as public 
schools nre i n r ecess, i: otner :! so cosJP131n..; \<?ith tho terms ot 
~actions 9620 and 9623 . 

Go1ng bacA t o ~action 3620,wo find thnt i t states 
that " 1 t sha ... l bo unlawful for any ch ild ·.t- ->f. * under the age or 
16 years t o b e e~ployed" unloso such e.:1ployy,:1ont is authorized 
by Article 3 , vl~ptor 56, ~ . S . Mo . 1 339, or sano other pro­
vision of l av . ~~o onl y section connti vut1ng a part of Article 
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3, autnorizing the o~ployment of children under sixt een years 
of age , oxcopt tno ~roviso in section 9620• io Section 9623. 
~oction 9623 cakes no exception o~ ch ildren under sixteen years 
of as e who must be provided with work permits before boing 
omployed or po~ittod to wor~ at any gainful occupation. It 
includes all children under sixtoon years ot age who are employ­
ed in any 43aintul occupation. l:ho is au inJ of such perm! te 1a 
placed, by tho terms of roction 9623. exclusively in t he banda 
of achool authorities . This , apparently. for the reason that 
school authorities . both in tact and under our compulsory 
attendance school laws ( eo ~t . 12, Chapter 72, R. S . Mo. 
1939} are placed in a botter position to protect children under 
sixteen years of age fro 1 child labor nbuaoo, and to best con­
serve their educational advantages than o:ny other statutory 
authority . Chle co~itmont o£ supervision ovor the iasuing ot 
such certificates ot facts by school suporintondonts . principals . 
or other officials . vrit h ita attendant detail ed conditions re­
quired to be complied with before such work permit may be issued, 
is contained Ln uvctlons 9620 and 9623, supra . 

These sections do not specify or .aingle out children 
of any particular ago under nixtoon who shall bo 1sauod permits . 
but tho terns an..:' condi tiono containod i n those sections apply 
to all children undor sixtoon years of age . Thoro aro no 
except1ona whatovor in oithor o: thoso sections nor in any other 
section of Article 3~ Chaptor 56 , ~hGroby ch i l dren of any age 
under a1xteen years aro lett unprotected by the terms thereof , 
but on tho contrnry full compliance must be made with all of 
the conditions prccouent , required in Section 9623, in regard to 
certifico.toa of. namG , ngo , sex. place of birth, date o.;.' birth 
and pl ace of rosidence of the children, ~inimum ago , togother 
with tno no.me and pla.co of reDidenco of his or hor parent , 
guar dian or cuctod1an nud also the name and address of the employ­
or and the nature of the omploynent - al~ of which must be con­
tained in tho wor~ por.nit itself - boforo a work por~it ma~ be 
issued to any such child . 

Full compliance must also bo made with all other re­
quiro ... 1.ontn , or their alternatives, as aro set forth i n said 
soc tion 9623, before o. work p 1r mi t may b ,1 lawfully issued to a 
chilu undor sixteen yoars o: a~e to be e~ployod in an~ 0aintul 
occupntion. 
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COJ.1C1usion 

It i3 , thcL•et'o.ro , l n v i o\T o.r t:l<l po.; 1 t i vo tor"lS of 
-~r t lolo 3 , Cb.aptor 56 , !"! . s • . lfo . 1939, and e3paoio.lly Sections 
9619, 9620 , 9621 , 9623 and 9626 thereof, respecting the employ­
ment of children i n all gainful occupations , save those excepted 
in ~oction 9619, tho opinion of t his dopart~ont that: 

? iret; t ho stat~s of private hospitals i n regard to 
t: .. o c .. llld labor laws of the State of iiidSOUJ."i is that of COil­
morcial b~iness enterprises, and doo not cOAo wit hin the gain­
ful occupations excepted from the terms of Article 3, Chapter 
56, h . s . r.to. 1939., specified in Secti on 9Sl 9 thereof . 

Second; that l f ana f han privute hos ... J1ta la d esire t o 
emplo~ child..:·en . of any ace under t he nuo of sixtoon years to 
por for :1 labor and service for thom., such private hospitals are 
required, prior to s ~ch employment, and bofore a work permit 
c an be i ssued to sue~ children, to strictly and fully comply 
with o.ll the terms of every soction of Article 3 1 Chapter 56 , 
rt . S . Llo . 1939 , with special regard to t he requirements of 
Section 9623 thereof . 

APPHOVJD: 

ROY 1 cKIT'-'RICK 
Attorney General 

Respectfully submitted , 

GEORGE ' ' . CRov·r,sy 
Assistant Attorney General 


