
ROADS: 
COUNTY COURT : 

Damages occas i oned by relocati on may not be paid by 
county unl ess road established and damages a scer­
tained as provided by law . 

'/')7. _ ___ _ 
lion . Willinc s . Thompson, 
Proscc~ tinc Attorney 
Mercer Count y , 

F ILE 

S19 Pri£1ceton, Hissouri . 

Dear Sir: 

Your letter of August 29 , 1 944 , i~ as f ollows : 

"I do sire your l egal opir.ion on the follow­
i nc proposition . 'rhe old co~ty court a~~ ed 
with a. l andownor to relocate a roac... upon him 
and pay lilin. t he reo.eono.bl o value of t!1o prop­
er ty U!led, together with any other d G{;es re­
sulting thcr~froo. Thore r.a~ littl e question 
of thelr aoility to gat toe>ot L.cr on tho price . 
l o orders uere nade by t he coU"t i n 1,.ego.rd to 
said roadway but the court s imply uovod i n and 
buil t t ho new road , relocated i t a t a substan­
t ial s aving to t l:..e count y over put t l n .... i t in 
tl_e ol d right - of- wo:y . 

"I desire , and so doos t ho llorcor County Court , 
to cot your answer to tno propositions . 

u ~irst : I n vie\Y of tho auditor ' s objoctlon to 
t l1e county purchasinG of rie;ht - of- ways , who i n 
this caso is cnti tled to pay for t l1o :::-it;L.t- o.f­
way taken and appropriated by the county court 
i n t he construction of same? 

"Second : Si nce t ho county desires to pay for 
land takon i f they have a le~al rigt.t to do so , 
is it necessary to settl e t he amount by t he pro­
cedure set up i n 1l . S . o.f .. o • Sec tions 8476 or 
can t hey acreo on an nunt and pay t he sa.~e?" 

Tho viow we take of this matter does not require a spo­
ci.fic answer to t he questions asked , since, under t hese circun­
stancea, the county nay not pay tho dal.llages which :cay have boon 
sustained by the l a.ndom1er duo to t he relocation of this road 
upon h1o property . In your l otter you any t hat t he : 
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11 County Court o.r;reod td th a lando\mar to l'c­
loca te a road upo11 hb and pay :.m the reason­
able value of the propor~y usea , to~et~er nith 
any ot~cr danages res·~tin£ therefrom. " 

You also atb.te : 

11 l~o orders were mnde by tho court in ro~erd to 
said roadway but tho court siz::ply moved in and 
built the road-r.· -t'· ·:· • n 

Article 1, Chapter 46 , R . S . o . 1 939 , provides a com­
plete scheme for t ho establishment of roadways . It requires a 
petition signed by twelve frcelol dors and certain info~ation to 
b o given in said petition (Sec . 8473) . l~otice of t ho petition 
for such road must be given (Sec . 8474) , and upon pi•osontation 
of the petition tho cotmty court, upon proof the notlce was c iven , 
r:..ay order tl.~.e road opened . This mtn b e either ut tho expe1:so of 
potftionera or the co1mty.. If at tho oxpen:lO o.: t.:: .. o county thon 
(Sec . 8475 ): 

u the court s~ul.ll m.uke an order diroctin0 the 
county hi 0nvay ens inoer , ni t:un slxt:- days 
thereafter , to view , 1 ark out and survey such 
road , take relinquisbrn.ent of the riGJ.lt - of - wo.y 
of thoco Y/ 10 t.ill _;iva t ho sa:c1e , nnd take tho 
nOillec of all owners of land, throl.lgh ~hie . oaid 
road ~ tay run, flil..d \'lho have not g i von or \ 111 not 
l3i vo the rieht -of - way , and t ho am. unt of dau agos 
clair.led hy oac' one separately·~ -:. ~ • u 

Section 8476 then pr , v.:.dos, i n case nomeone fails t o re­
linquish t ho r1zht - of.-l1ay an<l cla.ir ..s dann~es , for t he c.;>po int. 1or.t 
o .. : co. i5:Jloner s wl'o s l:a.ll ::>roc cod to vicvt tho p::;:>ornises and aoseso 
the <18l"1B.gos . Those commiosionor3 report to the C:)urt hat t !,ey 
:~ .. <1 , \; ich report is :.:'11(..2. wl~h the cou..."'lty clerk . It is thon 
provided: 

"If no exceptions bo made to said 1~cport , l fi th-
i n ton days aft or it 1$ £ilod, t he s~o sl~ll 
be taken as a final determination of t ho a~ount 
or da.::la~ s dl 0 a.u:" p..rty to tho :;>roccodi -... , n:ld 
the road shall bo ordered establls!lod nnd opened . " 

Section 8478 then provides: 

"If none of t ho purtloa l n i nte r est ~ilo e?C­
coptlona to the ro:;:>ort within tho ti.n1o f ixod 
··:· -~<- -t= the county court a~ all retain j•.u-isd1ction 
of thu cause , an" at it$ fir5t sittin..; thvreo.ftor 
the court shall po.y tho d ages av.arded·~ -: ... ~:. ." 
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Thi s complete prococdin~ ic the only method proscribed, 
whereby the county can become oblieatod for t he dmnage s aris1DB 
from the establ ishrnont of a roo.d . boyond a doubt t t.o court 
never had any right or jurisdiction to proceed, absent f i ling 
of tho petition and givin3 tho notice . Dillard v . Sanderson, 
22'7 s .w. 658 , 660 (.~ lo . hpp . ) . 

It t herefore appears t hat the court acted wholly without 
ru:y l et;al authurity in a...,Tcoing to paJ t he lo.ndoYmor for his 
damages . Section 3349 R. S . Mo . 1939 , provides : 

"No county -:c- .;: -~ shall r.tako any contract , unless 
the sru1e ohall be within t.10 scopo of its p0\7ero 
or be expressly authorized by la\1;:- ·::· ·~ . " 

Back of thio statute is Soetion 48 , Article 4 of t ho Con-
stitution , which provides : 

ttThe Gon ral hsse=l>l.;' shall have no power to 
-::· .. "" -il- autnorlze any county -t-.- * ·::5- to * -:~ pay nor 
authorize thv pa.ymont of o...1y clai. .• he:>eafter 
cr eated against * * * any count y ~:- -:~ ·:t under an 
agrcouont or contract made without oxproao auth­
or! ty of l aw; and all such unauthorized a ce­
ments or cohtracts shall be null and void . " 

It therofol'O i s clear that tho court ' s a.GI'oem.cnt to pay 
t he daoaeos is wholly void for t horo was no apparent attc~pt 
mooo to confor m to t t ... e requ!ron.onts of la.\7 in fixinG th1s claim 
for damages a s a count y liability . 

Since we havo concl•:tded t hat t ho county court cannot 
just. oinpl:· pay t hese dlJ!i_a~es of: hwld , it is not necessary to 
determine uhothcr t he m.ount thereof can be now ascertained un­
der uection 8475 . ~copt tr~t we will say t hat t :at section 
sets forth but ono s tep in a l egal action Yh1ch must ro begun 
upon o. petition n11d notice . To Irlorel y appoi nt co:--m~sioners 
to A~sess da.nages , and then proceed from t her e , woul d be liko 
s t artins a l &w suit with t no jury brin~ing in a verdict . 

COl.C LSIOll 

It io our opinion tbat t ho county court has no aut: oricy 
to pay t he drunasos arising from tho relocation of a roadway 
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~mlcas t hat roadway was ontab1ishcd and the d~ages ascer­
t n.inod i n t h o !:ln.Il.Iler pr ovided by law. 

APPROi.JED: 

V ! C • f .l HLO, 
( Act~· } attorncf Ge r-cral . 

LLB/LD 

espcct~t lly sub~dttod , 

LJ.oe; ..... :.C~ L . BH.,DLbY 
Asal stn.nt Att orr.oy Goncr a . 


