Forces
SCHOOQOL ¢ Induction of School Director into Armed
DIRECTOR : does not affect his tenure of office.

\ FILED
January 19, 1944 ,

S P )
Mr. Glen Simpson

Superintendent, Sulliven Co nty Fublic Schools
Milan, Misscuri

Dear ir. Simps . ns

This will acknowledge the receipt of your letter of
January 4, 1944, in which you request an opinion from this
office. Omitting caption and signature, the full text of
your letter i1s as follows:

"I have bren asked to send the following
question to you for your opinlien.

"One of the schools of the county has one
member of the six man board who has been
inducted into the armed forces. His term
expires in April, 1945. &£hould the board
appoint some cne to fill the vacancy until
next school election, then elect a man

to serve the remalning year, or does any
vacancy exist’ : '

"I will appreciate an early reply."

Direeting our attention toc those sections of ocur stat-
utes involving the government, control end management of
school districts, we find that at Section 10467, R. S. Mo.,
1939, provislon has been made for the organlization of a
school distriet. This section else outlines the procedure
for the election of officers and specificelly details the
kind and character of records necessary for the transaction
of business., Officers of the district are named and des~
igngted as directors.With respect to filling of vacancies
which mey occur 1in the boerd, we find a subsequent section
applies.

Section 10468 R, S, Missouril, 1939, reads:

"The government and control of such town or
city scheol distriet shall be vested in a
board of education of six members, who
shall heold their cffiece for three years

and until thelr successors are duly elected
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and qualified, and any vacancy occurring

in sald board shall be fllled in the same
manner and with like effect as vacancies
occurring in boards of other school.

distriets are required to be fillled, and

the person appointed shall hold office till the
next annual meeting, when a director shall be
elected for the unexpired term. (R. S. 1929,
Sece 9727.)

In filling vacancies this section states "any vacancy
occurring in sald board shall be filled in the same manner
and with like effect as vacancles occurring in boards
of other school distriets are required to be filled. This
language directs us to another section c¢f the statutes
which is devoted exclusively to the filling of vacancies in
Boards of Directors in all common schools of this state.
The full text is as follows:

s "If a vacaency ocecur in the office of dir=-
ector, by death, resignation, refusal tc serve,
repeated neglect of duty or removal from the
district, the remsining directors shall,
before transacting any oificlal busines:,
appoint some sultable person co {11l such
vacancy; but should they be unable to &azree
or should there be more than cne vecancy at
any one time, the county superintendent of
public schools shall, upon notiee of snuch
vacancy or vacancles being filed with him
in writing, immediately fill the same by
appolntment, and netify seld person or persons
in writing of such appointment; and the
person or perscns appointed under the pro-
visions of thls section shall comply with
the requirements of section 10421, end
shall serve until the next annual school
m-’.ﬁtiﬂg. (". S 1929, SBC. 3290.)

From our reading cf the sbove we find thet, 1if,
and when, a vacancy occurs in the office of director,

l. By death, 2., Resignation, 3. Refusal to serve,

4, Repeated neglect. 5. Removal from the district,
the remaeining directors shall appoint a sultable person
to fill a vacancy.

It now becomes necessary to determine whether the
induction of a director into the Armed "orces would create
such a vacancy as contemplated in Sec., 10423, R. S. Mo., 1939.
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Our ‘wupreme Court has had occasion to pass on
this question in two recent cases, State ex inf.
MeKittriek v, Wilson, 166 8. W, (2d) 499 and Stete
ex rel. /cGauthey V. Oraoyston, 163 S. ¥. (2d) 335. In
the former case a circult clerk had besn inducted inte
the Armed Forces. The Governor appointed, after declaring
e vacsncy, a successor and 2 test sult filed in order that
the Supreme Court pags on the questicn as to whether a
vacancy had cccurred In the cfflce. This decision, which
we shsll guote at length, definitely states that induction
into the armed services under the Selective Service Act,
does not affect the title or compensation of the office.

In State ex 1nf. McKittriek v. Wilson, 166 S.W. (2d)
499, we {ind:

"% % + This 1s a oroceeding ln quo warrsnto
lnstituted In this couvrt oy the attorney
general as relator to determine respcndent's
right to hold the c¢ffice of clerk cf the
circult court of Henry (ounty. The respondent
was eprvointed to this office by the gcvernor on
April 4, 1942, and was couwisqioned to ril11
the vacency 1n the o fice.' #

"The question for decision is whether Wall's
induetion into the army under the Selective
Service Act resulting in his Inability per-
scnally to perform the duties cf his office
ceused him automatically to forfelt his office.

"It 1s our judgment that Wall dld not forfelt
his office by beins drafted 1nto the military
service of his country. This would be eqQually
true 1f he had volunteered for the durastion,
particularly in view of ocur universal military
service .

"Unless an ofiice 1s abandoned or relinguished
an offlcer is entitled to a trial on the charge
of falllng perscnally to devote his time to

the performence of hlis duties. Such failure
may be excusable. Speasking of the statutory
dutlies to be performed by & sheriff this

court has sald: 'It was his duty under the law
to be and remain in attendance upon the cir-
cult court of this county when the same was in
sesslon, # % # unless by other pressing official
duties, or by iliness, or some other la

reason he was preveﬂfga therefrom. ' (our .
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emphasis) State v, Yager, 250 Mo. 388,
157 8. We. 557, 561. Verily a public
office is held on the implied condition
that the offlcor will perform the duties
belonging to 1t. However, Mechem in his
work on rfubllic Officers points cut that
generally it is a willful refusal to
perform the dutles of sn office which
works a iorfeiture so that a Judgment of ouster
is necessary., The Statutes of some states
specifically require such & judzment,

"We have held in a case similar to this

whers a circult Judge was called inte

active milltary service that Art, II,

Sece 18 of cur Constltution, Mo. R. S. A.

'that no person elected or sppointed to

any office # # . ghell hold such office with-

out personzlly devoting his time to the performance
of the duties to the seme belonging,' was design-
ed to prevent 'ferming out' the performance of
the dutles of an office to snother for the con=-
vience or profit of the cficer asnd did not

apply to the situatlon we were there considering.
Stete ex rsl., ¥WcGgug ey Ve Grayston,Mo. Sup.,163,
5. W, 24 963. onsequently, such constitntional ’
inhibitlon is not apposite here.

igardleaa of atatutory provisions respondent
1na sts. that Wall legally vacated hls office by
solng to war. Thls court has already said there
is no technlical or peculiar meaning to the word
'vacant'. It means emptly, unoccupled, as
applied tc an office without an Iincumbent; an
exlsting offlce without an incumbent is vacant.,
An incumbent of an office s cne who 1s legally
authorized to dlsclarge the dutles of that office.
Stete ex rel. Sanders v. Blakemcre, 104 No,

540, 19 8. W, 960. 1In the last war the county
attorney of Sszline County, Texas was drafted.

It was claimed his office thereby became vacant.
The court held cotherwise. Hamllton v. King,
Tex. Cive Appe., 20C S. W, 953.

"We come to the ccnelusion that there ies nothing
in the law, constitutlcnel, statutory or common,
which requires us to holéd that Wall has for-

felted his office by becoming & soldler in the
army. Therefore, the office was not vecant and the
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appoinirent of respondent was unauthorized, # i+ #W

In Stete v. Grayston, 163 S, W, (2d) 335, Judge
Douglas has this to say:

"% # The declislon in thlis case turns on
whether a judge of & clrcult court wvho is

called into the mlilitary service of the

United States as a Colonel in the National

suard thereby vacates his judicisl position.: =

" The ccnstituticnzl crovision requiring
personsl verformance was Intended for
gnother purpose. It was designed ~ to
prevent 'farming cut' the performance

of CLhe dutles of an o fice to another
for the convenlence or pgrofit of the
Officer. Temporary poerformance of the
duties ¢ a speclial Judge are gover ed
by law, nct by the wishes of the regular
Judge .

" The situastion we are c-nside ing 1s ensal-
oious to a leave of absence as that term 1s
understood in the business world. The

common meaning of the term slignifies temp-
orary absence from duty with an intention

to return, during which time remuneration

is suspended. Ve note with eprroval that
Judge VWatson has not drawn or received

any sclary as circuilt judge since December,
1940, The fact that Judge Watson 1= unable
personally to perform hls judlcial dutles
while in military service does not make hils
holding bothh offices incompatible under the
circumstances. If the law did not permit =
substitute to carry on the dutles of the
office In hils sbsence s different question
might be presented. We need neither discuss
nor decide that,., +##

"All cltizens should be encouraged, however
possible te ald thelr country. This 1s the
Nationel policy. Congress has said that
National Guardemen, entering from Federal
employment will be restored to their
clvilian positions and asks private employ-
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ers to make the same assurance where
_possible. This is all out war where
'every single man, woman and child is

8 partner in the most tremenduous under-
taking of our American history.! More man
power 1s needed than ever before. Women
are filling the depleted ranks in defense
industries. No man should be hindered in
helping his country.

"Whether filling a civil governmental offiece
renders service as necessary as military s ervice
is not a question for the courts.

"The situation involved in -this case presents
practical considerations which may call for
action by our Legislature or by the people

in amending the Constitution. The court can
but take the law as it finds it. And until
elther the Legislature or the people do

adopt some new provision applicable to such
situation, all the court can say 1s: Let

no cltizen be penalized because he is a
patriot. Let us keep falth with those who
fight for use. The motto on our great seal of
State proclaims this. 'Let the Safety of the
People be the Supreme Law.'

"Our writ in prohibition shall not issue."
CONCLUSION.

From our reading of the sbove it is the opinion
of this department that the induction into the Armed
Forces of a 8chool Director does not affect his tenure
of office. Hlis office does not become "vacant" within
the provislons of the statute and under the opinion as
written in State v, Grayston, 163 S. W. (2d) 1. c. 341.
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The situation we are conslidering 1s analogous
to a leave of absence as that term is understood in the
business world.

Respectfully submitted

L. 1. MORRIS

Assistant Attorney General

APPROVED:

ROY MCKITTRICK
Attorney General

LIMsLeC



