
RECORDER OF DEEDS ) 
BILLS OF SALE ) 

A Recorde~may refuse tRare cor~a pr~ed~Bill of Sale 
unless i t 1 s"acknowledg7~ compliance with Secti on ~4~6 , 
R. s . Mo. a n d if a ttemp ted to be recor ded by pr oof , t hen 
Sections 3418, 3 419 and 3420, R . S . Mo . 1 9 3 9 , :t:us t b e 
complie d with . 

February 24, 194~ 

FI LED 

f l 
Honorable Oliver Senti 
Asso ciate City Counselor 
The City of St. Louis 
St. Louis , Mi ssouri 

Dear Mr . Senti t 
<. 

We are in receipt of your request for an opinion 
under date ot February 7, 1944, which r eads as follows: 

"An instrument, a photostatic copy of which 
i a enclosed, wa s submitted to tho Recorder 
ot Deeds with a written demand that it be 
recorded . The instrument which 1mposea ob­
ligations, both on the gr antee and the gr antor, 
is not s igned by the gr antee and the s i gnature 
ot t he grantor! instead ot being acknowledged, 
is mer ely cer t t ied to by a notary public. 

"The Recorder s ubmitted an inquiry to t h is 
Department as to whether the l aw requires her 
to record the instrument. She was informed · 
t hat after an examination ot the Olthorities, 
it was our of fhand opinion (1) tha t the l aw 
imposed no obligation upon her to recor d the 
instrument; and (2) tha t it she did, it would 
give no constructive notice to subsequent pur­
chasers and would not subject her to any liabil­
ity. As the Reoorder of Deeds is a State of­
ficer we told her t hat she ought to act on the 
advice ot the At torney General . 

''Will you advise this Department it the instru­
ment is a proper one to record so t t at we can 
advise her acco rdingly. 

"Thanking you in advance, I am," 

The instrument r eads a s f ollows: 

"Bill ot Sale . 

" KNOW AU. MAN m '"'HES:E PRGSENTS , 

"Tha t Raymond T• Hayes ot the City ot Saint Louis , 
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State of Missouri , for and in Consider ation 
of the Sum of .Two Thousand Dollars ( ~2 ,000 . 00) , 
to be paid as hereinafter stipul ated, the rece i pt 
of Five Hundred Dollars ( ~500 .00) of said amount 
is hereby acknowledged , has b t> r gained, sold, and 
delivered, and by these presents does sell, bar­
gain and deliver unto Moses v. \, iley and Hor tense 
Wiley, all of the following · oods, chattels and 
property, to wit: 

"One (1) Mercury Cl eaning Machine 
One (1) Three Horse Power Boiler 
One (1) Steam Iron 
One (l) Sewing Machine 
Three (3) Fluorescent Lights four feet long 
Six ( 6) Light Bulbs 
All Cleaning Supplies and Fluids and Materials 
All Counter Supplies such as t a gs, brushes, etc . 
All Steam Pipes, Racks, Check and Shut Off Valves 
All Blectric Wiring Boxes and Sw.itohea" 

"To HAVE AND TO HOLD THE SAID GOODS And Chattels 
and Property unto the said Moses Wiley and Hortense 
v~ iley, thei.c heirs and assigns , adminis trators and 
executors forever . 

"And the said Raymond •r . Hayes does vouch himself 
to be the true and l awful owner of the said goods, 
chattels and property and that he has full power to 
sell and dispose of said property in the manner as 
aforesaid. And he 'does for his heirs, executors , 
administrators and assigns covenant and agree to 
and with the said Moses \~!ley and Hortense Wi l ey to 
warrant and defend the said goods, chattels and 
property agains t all the lawful claims and demands 
of any and all persons. 

"It is further agreed by and between the Said 
Raymond T. Hayes and Moses V. Vt1ley and Hortense 
Wiley that the delivery of said Articles , Goode, 
Chattels , and Property shall be made on or before 
Februar,r 6, 1944J that on or before that time Moses 
v. Wiley and Hortense Wiley a gree to have paid the 
Sum of One Thousand Dollars ( ~l,OOO.OO)J that the 
other One Thousand Dollars (~1,000 .00) plus Interest 
of $116.00 will be paid in 24 equal Monthly Install­
ments , evidenced by Promissory Notes and secured by 
a Chattel Mortgage . 

"IN WITNESS \~H f,:REOF, all of the partie a have here­
unto aet their hands thia 19th _day of January, 
1944 . 
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"WITNESSLS: 

R. L. Witherspoon Raymond '1' . Hayes 

Subscribed and sworn to beDore me thia 19th dq 
of Jm ua.ry 1 1944. 

(Notary Public ~eal) Robert L. Witherspoon 
«O.rAHY PUBLIC 

My C~u. l!.xp . 2- 11-1947 11 

Vlo wish to f i rst call attention to Section 13161 , h . s . 
Mo . 1939 , v1hich reads 1n part a s follows t 

"It shall be tho duty of recorders to record: 
First , all deeds, mor t eages , conveyances , deeds 
of trust , bonds , covenants , dofeasances , or other 
instruments of writing, of or concerning any lands 
and tenements, or goods and chattela , which shall 
be proved or acknowledged according to law, nnd 
authorized to be recorded in t heir of fices; ·t * ~~ " 

It will be noted from the r eading of the above quoted portion 
of the Section, that the law require s that before a recorder 
shall receive an instrument for recording tl~t s uch instru­
ment must either be proved or acknowl edged according to law. 
Vi ith thia duty in mind, we make t he observa tion that t he in­
strument attached to the opinion rocp. eat, designated as "Bill 
of Sale" contains 1n part the rollowing: 

"IN VIITNESf' WH1-.l1EOF , all of the parties have 
hereunto aot t heir hands t h ia 19th day of 
January, 1944 . 

\'.I TNESSES : 

n. L. Witherspoon Raymond T. llayea 

Subscribed and sworn to before me thia 19th day 
of January , 1944 . 

(Notary Public Seal) 

14y Comm. I.:xp . 2- 11-1947 

Robert L. Witherspoon 
lWTARY PU3LIC 

It will be noted from the reading of the above portion that 
the signature of Rqr mond T. Hayes is witnessed by h . L. 
Witherspoon, and also the notation "Subscribed and sworn to 
bot'ore me thia 19th day o :r January, 1944" and signed by Robert 
L. ''.'itherapoon, Notar y Public, whom, we presume , is the s ame 
person as the .1t . L. Witherspoon who witnessed t ho s1Gno.ture . 
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Section 3408 R. s . Mo . 1939, provides as follows: 

"The proof or acknowledgment of every 
conveyance or instrument in writing 
affecting r eal estate in law or e quity, 
including deeds of married women , shall 
be taken by some one of the following 
courts or officers: First, if acknowl· 
edged or proved within thia state , by 
some court having a seal, or some judge, 
justice or clerk thereof , notary public , 
or some justice of the peace of the county 
in wh ich the r eal estate conveyed or af­
fected is s1tuatedJ second, if acknowledged 
or proved without this state, and within the 
United States, by any notary public or by 
any court of the United States, or of any 
state or territory, having a seal, or the 
clerk of any such court, or any commissioner 
appointed by the governor of thia state to 
take the acknowledgment of deeds; t hird, if 
acknowledged or proved without the United 
Statea , by any court of any state, kingdom 
or empire having a seal , or t he mayor or 
chief officer of any city or town having 
an of ficial seal, or by any minister or 
consular off icer of the United States, or 
notary public having a seal." 

Section 3416 H. s . Mo. 1939, provides in part as follows: 

"The certif icate of acknowledgment shall sta te 
the act of acknowledgment, and that t he person 
making the same was per sonally known to at 
l east one judge of the court , or to the officer 
granting the certificate, to be the person whose 
name is subscribed to the instrument as a party 
thereto, or was proved to be s uch by at l east 
two witnesses , whose names and places of resi­
dence shall be inserted in the c~rtifioateJ 
and the following forma of acknowledgment may 
be used in the case of conveyances or other 
written instruments affecting r eal estate; and 
any acknowledgment so taken and cert i f ied ahall be 
au.ff1c1ent to satisfy all roq..1irementa of law 
relating to the execution or r ecording ot such 
ins trwnen te: 

(Begin in all oases by a caption, specifying t he . 
state and place where the a cknowledgment is taken.) 
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"1 . In case of natural per sona acting 
1n thetr own right : 

"On this day of , 19 , before 
me per sonal ly appeared A B {or A B and C D), 
to me known to be the person (or pe rsons ) 
described in and who executed tl~ foregoing 
instrument , and acknowl edged that he (or they) 
executed the same as his (or t heir) free act 
and deed." 

VIe do not quote t h e remaining portion of the section for 
the reason thnt it is len&thy, and we do not t hink appli­
cabl e to the situation confronting us . It will be noted 
from the r eading of Sections 3408 and 3416, 3upra , that 
through the use of the words "Subscribed and sworn to 
before me this 19t h day of January , 1944" can cortainl y 
not be said to be an a cknowl edgment , and does not meet t he 
requirements of the s tat utes f or the fol lowine r oasonst 

1 ) Does not contain· the caption and resi­
dence t hereof as is provided in Section 
3416, Supra . 

2) It does not state the act of acknowl edgment . 

3) That the person maldng the sam.o , name l y ; 
Raymond T. Hayes , waa personally known t o 
t he Notary Publ ic, rtobort L. ~ itherspoon, 
or that he personally ~peared before the 
iiotary Public . However , the instrument 
showa that i t . waa witnesned by .it . L. 
\litherspoon, and from t his we presume that 
Haymond T. Hayes did personall y appear , and 
!'urther, it does not appear that ltl{fmond T. 
Hs;y e a was per sonally lmown to the Notary 
~blic , and due to the fact that the s tatute 
with particularity sets out what the re­
quirements are , and what must be stated 1n 
order to constitute an acknowl edgment by a 
natural person acting 1n his own right and 
the absol ute fail ure of the instrument des­
i gnated as a Bill of Sale , to 1n anywise 
meet t h is requi z·ement , we must conclude that 
the words "subscr i bed and sworn to before me 
this 19th day of Janu.11ry, 1944" does not con­
stitute an acknowledgment of the instrument . 
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It is our thought t hat through the use of the worda "wh ich 
st~ll be proved or acknowledged according to l aw," used 1n 
Section 13161, Supra, that Sections 3408 and 3416 , ~.upra, 
are controlling as to what is necessary to be contained 1n 
an acknowledgment in all instruments described 1n Soction 
13161. For the reasons atated heretofore , it ia our opinion 
that tho proportcd Bi ll of Sale is not acknowledged accord­
ing to l aw, being not 1n compliance with ~ction 3416, Supra. 

Now turning to t he que stion of whether or not such 
inatrument is proved ~ith1n t he meaning of Section 13161, Supra. 
At the outoet we wish to call attention to Section 3486 , A{ . ~ . 
Mo . 1939, wh ich r oads in part as follows: 

"No mortga ge or deed of trust of personal 
property hereafter made shall be valid 
a gainst any other person than the parties 
thereto, unless possesoion of tho mort­
gas ed or trust property be delivered to 
and ret ained by the mortgagee or trustee 
or ceatu~ qde trust , or unless the mort­
gage or dee of trust be acknowledged or 
proved and recorded in the county in which 
the mortgagor or grantor resides , 1n such 
manner as conveyances of land are by law 
direoted to be acknowledged or proved nnd 
recorded, it * *" 

It is our viow t hat 1n absence of a specific statute 
governing Billa of Sale that the words "which shall be 
proved or aclmowledged according to law" contained 1n 
Section 13161, o.s woll a s the wording of the portion of 
Section 3486, Supra , places the burden upon a person who 
1ntonds to rol y upon proving an instrument instead of having 
the same aclmowledged. He must resort to other sections of 
the atatute wherein such tenn naunel y , "wh ich shall be proved" 
as contained 1n Section 13161, Supra, is found . Therefore , 
resorting to the sectiona of the statute we call attention 
to Sectiona 5418, 3419 and 3420, l':'bere the method of m~ing 
proof is set forth and such sectiona read as followsa 

Section 3418 . "No proof by a eubacribing wit­
mess ahall be taken, unl ess auch witnesa aha11 
be personally known t o at l east one judge of the 
court, or to the officer taking the proof , to be 
the person whose name is subscribed to the in­
strument as a witness thereto, or shal1 be proved 
to be such by at l eas t two credible witnesses . " 
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Section 3419. "No certificate of such proof 
annll be granted , un1esa auch subscribing 
witnesa ahall prove that the person whoae 
name ia aubscribed thereto as a party ia the 
person who executed the swmeJ that such 
person executed the 1nstrumsnt , and that 
such witness ~bscribed hia name as a wit­
ness ther eof . " 

Section 3420. "The certificate of auch 
proof shall set forth the following matters J 
First, the fact that such subscribing wit­
ness wa~ personally known to at l oast one 
judge of the court, or to the officer grant­
ing the certificate , to be the person whose 
name is subscribed to such instrument as a 
witness thereto , or was proved to be such by 
at l east two witnessea, whose names and placea 
of residence shall be inserted in the cor• 
tificateJ second , the proof given by such 
witnessea of the execution of such instru­
ment , and of the facta that the person whose 
name is subscribed to such instrument aa 
party thereto ia the person who oxeouted 
the same, and that auoh witness subscribed 
his name to auch instrument as a witness 
thereof . n 

\,e wish to point out that when we appl y Sections 3418 , 3419 
and 3420, Supra, to the statement of a Notary Public which 
~pears at the bottom of tb& Bill of Sale , we must concl ude 
1) that there was no intention on the part of either the 
Notary Public or the person who executed the Bill of Sale 
to resort to proving the instrument , as that term ia used 
1n Section 13161, Supra, aa distinguished from acknowleda ing 
the instrument . 2) the Notary Publ ic does not stnte thnt 
the subscribing witness was either h±msel f or was personally 
known to h~. 3) it was n ot witnessed by two persona as ia 
provided by Section 3420, neither does the pl ace of their 
re sidence appear . 4) no proof was given of the execution of 
the instrument as is provided in said section. 5 ) that the 
person who subscribed his name ia tho person who executed tho 
same . Therefore, we must conclude that the recorder may re­
fuse to record the proported Bill or Sale on the se cond 
ground that it ia not proved wit~ the meaning of Zeotion 
13161, Supra . · 

These sections, however , as well as Section 3416, aro con­
tained in Article 1, Chapter 23 , R. f . Mo . 1939. 
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We have dispensed with the necensity of quoting cases 
for the reason thnt it is our view t hw t tho s tatutes have 
so well defined the term "ncknowledged nnd provod" and 
the requirernents under each defin ition. \',e t he1 efore , con­
clude thEt because of t he fac t thut the instr ument fal ls 
to meet t he requirenents of the st'ltutea t l:u. t t horo ia no 
dut y upon the r Gcorder to acce pt t he instrument for the 
purpose a of recordi ng sa:ne . \',e note in JOUr opi nlon reque s t 
that you make obser vntion as to t he content s in the body of 
the instrument . In view of what we have heretof ore said we 
do not consider it necessary t hat we go into the contents 
of the body of the instrument . By way of reference we call 
attention to the case of 'f1eyrauch v . Johnson, 208 N. \ . • 706 , 
708 , pars . 5 , 6 , wherein the court said: 

"We may obseL·ve that the county 1•ecorder 
ia l argely a ministerial off icer . It ia 
a mattor of cor~aon knowledge tha t many 
1nstrumenta that are technically defective are 
recorded, and the record of such instruments 
may be suf ficient to impart constructive 
notice . There seems to be no provision in 
the statute wh ich clothes the county record­
er with the judicial power to detel .. mine the 
l e gal validity and effect of every instru­
.ent tendered to h tm for record , or the ef­
fect of such recording . Hc cannot arbitrarily 
re£use to record ins trument• wh ich are 1n 
proper form and eligible to record , under 
our recording acta , whe1·o a reasonable re­
quest for recording ia made and the fee is 
duly tendered. 

"We find no error 1n the record appl oaled 
from, and it mu s t be , and is , affirmed. 11 

Al so 1n the cDse of People v . Fromme , 54 N. Y. 
Supplement , 833, 834 , tho court said: 

"* * *As has already boen decided by 
the cour t of appeals of this state 1n 
regard to provisiona of tho pr evious 
revenue l aw, the congress of the 
United ~tatea c annot control the rulos 
of evidence 1n courts of t his sta te , 
nor the l eeality of contracts made , 
executed, and to be performed within 
ita borders , except such contracts aa 
rel ate to subjects over wh ich the Uni ted 
States have jurisdic tion. The responsi­
bility of seeing tha t tho proper stamp 

• 
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is affixed rests upon the parties to the 
instrumentJ and the register is no more 
required to de termine the validity under 
the United St ates revenue law of an in­
strument offered for record than he woul d 
be to deter.mine whether a deed off ered f or 
record contravened somo s tatute of the 
s tate, or was offered for the purpose of 
defrauding creditora , or , for any other 
reason , wa s invalid and void. To hold that 
auoh a duty rested upon the r egister would 
be to constitute h~ a judicial 1nctead of 
a ~iaterial, of ficer . The relator having 
complied with the provisions· of the law of 
this state as to the sta tement which be de­
aired to have filed , and having tender ed the 
neco:H:ary fee• for such filine; , it was the 
duty of the register to aocopt the aame for 
recording " • 

CONCLUSION • 

It is t he opinion of t h is Department t hat a recorder 
of deeds may r e fUse to record a proported Bill of Sale 
wh ich attempta to transfer the title and interest to per­
sonal proper ty, unless on said inst rument there appears 
m acknowledgment which strictly compliea with Section 
3416 , R. s . Mo . 1939, or, if tho instrument is t o be proved , 
1nst oad of acknowlod~ed , thon ther e must be a s trict com­
plianco with Soctlona 3418 1 3419 and 3420, n . s . Mo . 1939 . 

HOY l!cKi rTHICK 
Attorney General 

BHC :ir 

~oapeotfully submitted, 

B ~ Hichards CI·eech 
Assistant Attorney- General 


