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LDJCOLN UNIVE~SITY: Curators of Lincoln University may not 

lawfully pay the tuition for negro stu­
dents at St . Louis University in ~~issouri 
under ~he terms of Section 10779, R. s . 
Ho . 1939 . 

September 7, 1944 

~.Ir . Sherman D. Scruggs 
President of Lincoln University 
Jefferson City , • .ussouri 

Dear £resident Scruggs : 

FILE _ 

<to 

This opinion in written in response to your l etter o~ 
August 22 , 1944, in vmich you state: 

usinoe Ne~ro student s are being admitted to the St . 
Louis University, at St . Louis, ..~.i nsouri , a •)robl em 
arises for the Curators of the Lincol n University 
in the matter ot meeting requests for tuition costs 
by these students for courses which are offered at 
t he Universit y of Missouri and not offered at Lin­
col n University. 

"The pro blem for the Curators is to decide whether 
or not they can legally pay tuitiotl costs to those 
s tudent s , since the St. Louis University is within 
the St ate of Missouri , when the fund was provi ded 
for t be payment of tuit ion costs for attendance at 
schools outsi de of the St ate . 

, ... ill yo 3i ve an opi nion, pl ease , as t o what shal l 
by the action of tho Curators in these cases? Your 
earliest r e 1ly , tll a i d them t o meet an urgent need 
for informati~n und guidance . • 

Your letter, therefore , submits one question for an opin­
ion, to-wit : 'ihether the curators ot Li ncoln University may 
legally pay tuition costs for negr o students who attend St. 
Loui s University within tho St ate of Mi ssouri, under t he st a ­
tute authorizing them to pay such t ui tion costs f or students 
at t ending colleges and universities i n some other state who 
are t aking a cour se of study equal to a course of study pro­
vided !'or at the St ate University of Miosouri and which are 
not taught at Lincoln University . 

>oction 10779, .... rticle 21, Chapt er 72 , R. ::.., . :1o . 1939 i s 
the t~n~ral statute of this sta te on the subj ect o r the dis­
burs'".mont o ... :unds appro nriut ed 'or tuitions of negro students 
in colleges and universities outside of the St ate of lUssouri , 
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taking courses of study eq,ual to t hose taught at Missouri 
University and not t aught at Lincoln University . Said Sec­
tion is as follows: 

"Pendi ng the full development of the Lincoln Univer­
s ity, tho Board of Curators shall have the authority 
if and when any qualified negro r esident so r e- uests , 
to arran~c fo r h i s att endance at a colle~e or uni­
versity in some other state to t ake any . courso or 
to study any subjects prov ided t or at the St ate Un­
iversity of ' fis ::ouri, and which ar e not t au8)lt at 
the Lincoln Univer s ity, and to nay the reasonable 
tuition tees tor such attendance . " 

This section as re-enacted in 1939 by tho Le4~slature ot 
Mi ssouri with some amendatory language, is pr a ctically the same 
section a s Section 9622 , R. s . Mo . 1929. It was originally 
enacted in 1929 (Laws, 1921, p . 386, Section 7). Since the 
re-enactment in 1939 of Section 10779, t here has been f our 
appropriation bills passed by the Legislature appropriating 
funds tor tuition costs tor negro college students at Uni­
versities outside the State. These enactment s appear in the 
Session Acts of Mi s souri as follow•, at page 70 , Session Acts 
of 1941, page 27~, Session Acts of 1941, page 51, Session Acts 
of 19~3, and page 213, Sess ion Acts of 1943 , all carrying the 
same condition as to the author! ty of the Board of Curators 
of Lincoln University to disburse t he f\ulda appropriated a s 
i s contained in Section 10779, R. s . Jfu . 1939, and in obedi­
ence thereto . 

These four appropriation bills ar e respectfullT as foll ows: 

Section 2 of HOuse Bill 17 at page 70 , Laws o~ 1941: 

"Tuition of Negro college students . There is here­
by appropria t ed out or tho State Tr easury for Lincoln 
University , payable out of the General Revenue fund 
for the period be~inning January 1, 1941 t o June 30, 
1941, t he sum of Twelve Thousand r ive Hundred Dol­
l ars (~ 12,500 .00) f or the p~ont or r easonable tui­
tion t ees or Negr o r esi dents of the Gt ate or Mi ssouri 
at the University of any adjacent St a te wher e the 
Board of Curators of Lincoln University shall have 
arranged for the attendance of such students to take 
any course or to study any subJects provided tor at 
t he St ate University of assouri. and which are not 
t aught at Li ncoln University." 
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Section 2 ot House Dill 582 at page 247, Laws of 1941: 

"Tuition or Negro college students.--There is here-
by a?propriated out or the State ~reasury tor Lincoln 
UniTersity, payable out of the General ReTenue tund 
tor the years 1941 and 19~2, the sum ot ~orty Thou-
sand Dollars (~40,000.00), tor t he payment of rea­
sonable tuition tees ot Negro r esidents or the State 
of Missouri at the UniTersity or any adJacent State 
where the Board of Curators ot Lincoln University 
shall have arranged tor the attendance ot such stu­
dents t o t ake any course or to study any subJects 
provided tor at the S~te University of Missouri , 
and whi ch are not t aught at Lincoln University. " 

S--*1GL2 of Senate Subatitute t or House Bill 9, page 51, 
Laws ol: 1_g43: 

''Tuition ot Negro College students.-There is here­
b~ appropriated out ot the State Treasury for Lincoln 
University , payabl e out or .the General Revenue tund 
tor the period beginning la.nuary 1 , 1943 and ending 
.Tune 30, 1943, the sum or Twelve Thousand 1"1 ve Hun­
dred Dollars ( 12 , 500 .00), tor the paymont ot rea­
sonule tuition tees o·r Negro residents of the State 
ot Missouri at the University or any adJacent State 
where the Board of Curators ot Lincoln University 
shall have arranged tor the attendance ot such stu­
dents to take any course or to study any subjects 
provided tor at the State University of Ylssouri, 
and which are not taught at Lincoln University. ' 

Section 2 ot House Bill 417, page 213, Laws of 1943. 

"There is hereby appropriated out or the State Trea­
sury tor Lincoln University , payable out ot the Gen­
eral Revenue fund tor the years 1943 and 19~4 the 
sum ot Thirty-Five Thousand Doll ars (~35 ,000.00) tor 
the payment or r easonable tuition tees ot Negro re­
sident of the State of Missouri at the University 
ot any adJacent State where the Board ot Curators . 
ot Lincoln University shall have arranged tor the 
attendance ot such students to take any course or 
to study any subjects provided tor at the State Uni­
versity ot Missouri, and whioh are not taught at 
Lincoln University." 
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These appropriations are "ear-marked" as to wherG and tor 
what purpose the funds t hereby appropriated shall be disburoed, 
and employs, as will be r eadily observed, precisely t he same 
words in so doing . Ther e i s no d1scr et i6n give• the Curators 
ot Lincoln University to disburse such funds in any way or tor 
any purpose or at any place other than in accordance with the 
definite terms provided in such appropriations, which is tbat 
such funds shall be used "* * *tor the payment of reasonable 
tuition tees ot Negro r esidents of the St at e of Missouri at 
the University of any adJacent St at e wher e t he Board or Cura­
tors of Lincoln University shall have arranged for the atten­
dance ot such students t o take any course or t o s t udy any sub­
Jects provided tor at t he State University ot Mi ssouri, and 
which are not taught a t Lincoln University . " 

Under Section 22 of House Bill 657 under the title or 
"MOney f or t he support ot state governaen,~ , page 260, l.c. 
281~ Laws or 1g43, is an appropriation bill appropriating tunds 
"* *to pay the tuition ot Negro students during the biennial 
period 1941-1942 ' . This is t he only appropri atioa since the 
re-enactaent ot Section 1077g, Articlean, page 72 , R. s . MO . 
1g3g, speaking ot any appropri ation tor tuition tor negro stu­
dents except t ho four appropriation bills hereinabove copied. 
Section 22 ot House Bill 657, Laws ot 1943, page 281 is as 
follows: 

"There is hereby appropriated out o f t he St ate Trea­
sury chargeable to the general ·revenue fund the sum 
of Thirteen Thousand Forty-One Dollars and Twenty­
Two Cents (013,041.22) t o pay the tuition of Negro 
students during t he biennial period lg4l•lg42." 

This section does not refer 1n aDJWaT to Lincoln Univer­
sity, nor the authority or the Curators or the institution to 
take the funds so appropriated into their custody or to dis­
burse it tor any cause . For lack of any direction by whom the 
distribution ot such tunds shall be mafte, said Section 22 might 
•ell refer t o t he terms of Section 10250 R. s . Mo. 1g39, re­
quiring the directors ot common schooi districts in the State 
ot Ulssouri to establish and maintain schools for colored 
childred in districts where there are eight or more colored 
ch~ldren according to the last enumeration, or in liou thereof 
to pay transportation and tuition charges tor such students to 
any district in the county wherein a school is maintained tor 
colored children. Certainly, there is nothing in said Section 
22 to identity it as in conteaplation ot the provisions ot Sec­
tion 10779, supr a , authorizing t he Curators of Lincoln Univer-
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sity to di sburse _ unds for t he nnT lcnt or tuiti.a.ns.. in anyother 
states tor colored students who oan not get i nstruction in the 
studies being f ollowed in this state . 

J ... rticle 21, Chapt er 72 of R. S . ~lo . 1939, is amended i .n 
many r espects to conform to the r a t uirements cf the decesion 
or t he Supreme Court of t he United St ates in tho case or St at e 
ex. rel. Gaines v. Cauada ot. ~1, 305 , u. ~ . 337 which required 
definite nondisc retionary l aws for an equa l opportunity f or 
t ho negro peo f)l e or Ui ssouri t o have training up t o the stan­
dard f urnished a t the Univer sity or Ulssouri 

Section 10774 or sai d article and chapter tully complies 
wi th this r e 1uiroment . Pending such development or Lincoln 
University to nive the colored peopl e such new school s , depart­
ments , or courses or instruction pr ovided tor i n sa i d section 
10774 , oeotion 10?79 has provided f or the Boar d ot Curators or 
Lincoln university t o arrange f or the attendance at a college 
or univer sity in some other state, outside the St at e or His­
sour! or ,lualif ied resident negro students or W.ssouri, and 
authorizes such curators to nay the reasonable tuition tees 
tor such attendance ~y such student s . Mani~estivoly, such 
funds may only be obtained by appropriation from the public 
funds of tho St ate by l eBi s l ative a~nropriation. Exa&pl es of 
such a~pro~riations fro~ the gener~l revenue of the St ate have 
been set t ut heretofore . 

Curators, r egents , and other governin~ ot f ioors of a st ate 
college ox univer s ity a1eagont s of the St ate in disbursing money 
ot tho St ate . Such funds are trust funds in the hands of such 
officials, and their position i s one or f i duci ary r el ationshiP 
v ith the dt ate . 

In the 11 ,orpun Juri ~, pa e 994 , i n ~cotiono 23 and 24 
th~ f ol l o\ in , te t la'~ a _?.Jar a : 

11Tho ro1ent~ or other governin~ ot:ficer~ of a nta.te 
univer s ity oct as a·cnts in behal f of the nt at e when 
t hey ~;,ntor into a contrcct i nvol vin • t ho e~~nenditure 
of 0 1 u1"r of the st ute ; nnd tJ'leir authority t o bind 
the s t ate i '3 liiaited to t ho "'-1ount of the 1 3 i sla­
t i . ap'Oropriation~ gr u.ntcd tor • uch nurpose . * *n 

".,ver y y:rnloyue OJ' a univer s ity is l i u')l o ror t l1e 
ndsuso o.r Money ~ r 0ccive b:r lli m i n his .~·iduc iary 
capa city ; · · li" . : * · * * * · : :,: .. ~ *" 
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Secti_,n 22 on tho same na.ec or · the ~ar.Le \lor ,· stateR: 

"The t1ustces or otllur ._rov . rnin~ body of ::> college 
or universi ty L1t;. , make .uuch contracts a " are ''ith­
i the li 11 t s o."' th " aut hori tr conferred on them by 
churter or st.o~.tute . · · P •• "" * ·· >'· ,. *' 

The duties and r es·)onsibilitieo of curators and other 
officer s or col leges and universiti es in t he di sbursement of 
appr opriat ions or public funds i s' thus atttted i n 11 Cor'ms 
Juris, naP,cs 986 and 987, Section llB as f ollows : 

~A pro;ri~tion~ of money in a id of col leges and un-
iv r :--itics may be absolute and unconditional . I f , 
howovor , conditi on i s a t a ched to an a ")r)ropriation, 
it :rtust be strictly ":>0 r f ormed to entit le t he insti­
tution to t .e sum offer d . The disnosition or the 
funds nrypropriated by c on~rcs~ for the ~id of col lege s 
of al!':'riculture t.nd mechani c o.rts is left to tho di s ­
cretion of the s t ates , sub j ect onl~ to the limitation 
that the fund .w.ust be ap..,lied to its .intended pur­
!)ose •. Under an act ·aa!t:in~ tm a._'1propr i ation to such 
Schools as s'1all bo actu .. tlly onut. ed in a. cert a in 
kind o1 instruction, only such col le. ·es may take as 
~ere in oper~tion at tho ti 1c or the upDro~riut ion . 
The amount of such anpropriations , the time and tllan­
ner of w1 thdr awing tho same , \oil~ ether on voucher or 
other vJise , the particular >ur ;oses t or \Vhich it may 
be used, t he offi cer or oard entitled to expend it , 
the ~riority of war rants , and t be fund f r om which 
the money i s t o be drawn a r e al l controlled by the 
terms of ·the statute . ~ Citing t . ~:x . r el . Houcl{ v . 
Gor on , 181 ~ • . • 32 . 

Thi s was a case in which the Supre·1e Court of Ui ssouri 
held that an a~propriation must be disbur sed for the ~arti­
cular purpose f or \vhich it was made . Loui s r ouck was PrE)si­
dcnt or t ho ..:Oard o ~ Regent s of tho St ..tte Normal t>chool nt 
Cupe Girardeau , :n.ssouri . J ohn J . Gordon uas St ute AUdi t or . 
Ther e h~d been an appropriati on bill passed by the Lc3i s1a­
ture at its 1915 session, or a certa in sum·ror salar i es of tho 
instructors at said normal school durin~ tho years 1915 and 
l91G , and to cover deficioncios for the years 1913 and 19~4. 
'!'h er e arose a controversy over \'.hether the deficiencie s in 
sal ari es f or 1913 and 1914 shoul d be pai d out or t he sum appro­
priated f or 1915 und 1916 for salorios . Houck clab1ed such 
deficiencies should not be so pai d out of that sum, but should 
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be paid out of other general revenues vf tho ~.tate . Th e ot c te 
~uditor contended that such def iciencies should bo pa i d out 
of the s ecit ic a npropriati 1n ~de in 1915 . The .Pr ooident ot 
t he norual sohool iosued his re uisi tion f or the ~ay~ent of 
tho 1913 und 1914 salary deticienoios und preaented it to the 
St ate .auditor with '"' demand that a ·warrant be druwn f or the 
amount named in the requisition . '11he t,t a.te uditor refused 
to oomply. Uendamus "Was f iled in tho Supreme Court to com­
pel co~rlicnce . Tho vu~re~e Court in holding that such de­
f iciencies must be nnid out of thJ specific sum n~nropriated 
t heref or, and nont:; other , Judge ood$on \,ho deliveried the 
opinion or the Court, l . c . M st. id: 

" "" * *In .my opinion tho t wo sections should bo r oad 
to3cthcr , and \'ihen so r ead und construed t hey clearly , 
to y nind , ru~un t hat uny and all deficiencies that 
may have o:xisted in .Jny a nd all of t ho .mattero enua­
er a ~cd in sa id seotlon 4 \.ere to be paid out of t he 
"J'PCC" i f ic a"lpro .,ri ati ons made t her efor , respect ! vely . 
or instance: I f t here existed a deficiency on the 

salary account , t hen t hat deficivncy should be paid 
out of the 1 75 ,000 , ~ppropriated for sal a ries; or , 
should t he te~icicncy exist on account o~ t he library , 
t hen t he deficiency should be l)aid out of the ~-3 ,000 
a~,ro~riated f or that purpose , and so on t o tho end 
or t1 o li at • ' 

In the cuae of 3t ute v • . !eather •y , 129 s .. (2d), 887 
t he bupr eme Court of ..iissouri held that nublic f unds disburoed 
by one publio off ioiul fron a fund for hh ioh there was no spe­
cific a1propriation to &nothor public official could be reoov­
.ared by t he o..~tato f ro1T\ the ">~rsoJ1 t o \Jho:"!l t he money \'lor- paid . 
This was a ouse where ... eo.thcr by , who had l'-een on .... s s istant a t­
torney Goner 1 of "•i s souri, w s , "oy t he consent o t he t hen 

overnor i n 1930 , e1ryloyed by t he ~u J~rintondont o: the In­
surance IJepartmvnt u.s special counsel f or that department "to 
inforce t he insurance l aws ot t he ~t~ te" . Ther a was a contract 
bet ween t he t han · ttorney Gener al, t he .Juper1ntendent of In­
surunoo, and t he defendant '!oat herby that t he defendant should 
so ~ct as speoial counsel for tho Insurance Dcportmont and that 
he should be pai d out o f a~nropr iations made by the Gener al 
Asse~bly , and ava i labl e f or such purpose . The defendant assumed 
hi s duties und ~erformed many s ervices . He was p~ id out of an­
pr opriationo for 'ot h t he i nsur ance department and t he l egal 
de~artmunt . Tho controver sy arose over that f act . Th v St ete 
ola Lmed thLt eatho r by shoul d h a v e been_p a id s olely out o f the 
appropriations made by t he Legislature f or t he Insurance Depart-
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ment , and that the payments mndc out of t he leg~'l denartrncnt 
, oro unaut hori zed and unlawful . Thi s was tbe is~ue in the ease . 
1ho Supr eme Court i n holding that the payment s t o tho defendant 
out of the oppronri ati on made for the legal department ·was un­
l a'\'d.'ul o.nd coul d be recovered by the St ate , on t he ground that 
employees or the insurance depart ment must be pai d stri ct l y out 
of the appropriations for that denartment, l . c . 890 , said: 

'''l'hese appropri ati on f.I.Cts ovidonce a clear legi s l a ­
t ive intent t hat t he sal ari es , tees and expenses 
ari sinq out o ~ appointments issuin~ t rom the Insur­
unce De~artment , ere t o be cha r Reabl a aP.ainst the 
Insurance De )art ·J.cnt fund in so f ar as therein pro­
vided; whereas those arisinz out ot BPI~intnents 
under t he Ler al Depart ment .ere to be paid out or 
the St ave r evenues . · bi le the General ssembly was 
vested ,·ith authority to chanPe t he fund char geable 
with the naynent o~ t :e controverted items , it di d 
not $Oe f it so to do . It follows that payments t o 
one holdin an appoin ive position under t>ee . 5678 , 
supr a , as 'counsel' out of bt tte revenue anpropria ­
ted fo r t ho support of t he ~egal ~e~artment were 
without le~islative sanction and unl awful , This 
i s in conformity with the co nstitutional mandate 
found in bee . 19 of Art . 10 . " 

The case of Lamar Townshi p v . City of Lwno.r, 261 1~o . 171 
was a case \ her e , under an assessment for road and bridge pur­
poses in u township in a county under township or ganization, 
t axes collected with1n tho Cit y ot Lamar were paid to the city 
or Lam r under the ~ief t hat the city was entitled t o them. 
~he townshi p sued t o r ecover t hi s money f rom the City of La­
mar. h~ Supr~~e Court of ~ssouri i n hol ding that Lamar Town­
ship coul d recover such f unds nai d under the f t at o of '~iRsouri 
to the Ci~y of Lamer l . c . 180 said : 

" U . Do these t axes l evi ed and collected by Lamar 
to,mshi p, f r om the citi zens living \;!thin the corpor­
ate l i mits of the city , belong to the pl a i ntiff t ovm­
shin or dotendant ci ty"l That it 'oul d seem fair tor 
tho c ity or Lamar to have the~ , all Jllust cdr:l1t . It 
i s so reco~iz~d by our Le i s l nt ure , nn shown by their 
r epeated efforts t o pass and in passin,~ such l nw. 
To who~ publi , f unds belong and t he disnosition that 
can l a\1fully be made or the , depends unon tho l aw 
and not ul>on sent iment or anyone ' s i dea or f a irness. 
~o it becomes the court ' s duty to be governed by the 
l aw and not by ner sonal pr eference of the individual 
who dischar ges the judicial f'unction . " 
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Again t he Court in the same case l . o . 183 said: 

"The taxes collected end pai d into the city treasury 
by tho to~~shin collector and ex-officio collector 
were so paid because these officers understood and 
believed it was their dut y, under tho l aw, as was 
generally understood by t ho officel's of bot h plain­
tiff and defendant , so t hat i f the court is right 
as t o i t s construction of tho l nw these payments 
were made under a mistake of law. ·· · * * * • * *" 
This oninion l . o. 187 quoting Cyc fUrther states: 

~ • Juthough there a r e oases holding the contrary , the 
better rule seems to bo that payments by a public 
of:t'ioer by mistake of l aw , especially when ma.do to 
another officer, may be recovered back.'* .p ' * ** 
The Court l . o. 190 , also on this point q_uotM !'orrow v . 

Surber , 97 '~155, as follows: 

"'Such a mist·.ke as is here described furnishes ground 
for recovery of t he money in this action. The plain­
tiff is t ho custodian of the county f unds and sues 
here in his official capacity. He is a"ent of t he 
county for t he nurposes defined by law, and tho pub­
lic i s bound t o take notice of t he limita tions of 
his as enoy. Ho cannot e ive away county fUnds or dis­
burse them contrary to law. Ant such disbursement 
is entirely inval i d . ' · * * ..c "" * * ., * *" 
The courts of Ylssouri have thus uniformily held that an 

appropriation ot public funds must be disbursed in the preoise 
manner designated in the act of appropriation. 

CONCLUSION 

Having in mind the facts as stated 1n the request of the 
President of Lincoln University , and following the law as an­
nounced by the Supreme Court of Jlissouri and referring also 
to the text writers on the ~uestion, it is the opinion or this 
department that the Curators of Lincoln UniTersity are not 
authorized by l aw to pay , and may not lawfUlly pay tuition 
costs for negro students attending St. Louis University 1n the 
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Bt ate or 1 i ssouri, under a St atute ~ eotion 10779, supr a , which 
only a~thorizes sai d Curators ~~ ,~ the t uition coots of ne­
gro s t udents, r esident ot Mi ssouri , who may t ake courses or 
s t udy at a co1lege or univer s ity in some other stat e equal t o 
oours6s provided t or at J1ssour1 Univer s ity , end which ere not 
t aught at Lincoln Univer zi ty . The only recourse l eft ~ould 
be t o procure r oliet trom the Legislature permitting such Cur­
ators t o use such &ppropr i a t ions t or tuition f or stu~entc in 
t ho ~tutc uf ll1scouri who could obt a i n the a~e instruction 
at St . Louis University us i s pr ovided t or at tli ssouri Univer­
sity but not t aught a t Li ncol n Universit y . 

APPROVED : 

ROY McKIIt'l't.IcX 
At torney Genera l 

l~ o:::pectfully sub:tli ttod , 

C .Ol<G •. • Cl 0 L...!Y 
.n.sB1st3.Jlt Attorney General 


