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Dear Sir: 

We have for attention your letter of I.Iarch 29th, 1944 , 
in which you r equest t he opinion of t his department , and 
attached to your letter i s a letter, dated :tarch 29th, 1944 , 
f r om Hr. Homer II . Bercer, attorney f or t he insurance com­
panies involved in yo' r r equest. 

Fr om t he two lettor s v1e have t he statement, and , upon 
t h o assumpt ion of the correctness of t he facts t llor e in 
stated we base our opinion; the letters reading o.s follows: 

Your letter: 

"A number of stock f i re insur ance c ompo.nies, 
part ies t o t he Federal 16- 2/3% ro.te case, 
have included in t he i r Premium Tax Ret urns 
for t h e year 1943 t he amount of impoundments 
held to be l ons t o t he pol i cyholders by t he 
Federal Court. These returns are filed pur­
suant to Sect ion 6095, Arti cle 12, Chapter 
37, Revi sed Stat utes of llissour i , 1939, and 
credi t i s s ought t o be talcen under t he pr o­
visions of Section 6094 , Arti cle 12, Chapter 
37 1 H. S . l·lO. 1939 . 

"Tr ansmitted herevrith is a copy of a letter 
f r om r.tr. llomer H. Bor 13er, Counsel for t he 
fi r e insurru1ce compani es cla~ing cr edit as 
above stated , which sets fort h the posit i on 
t he companies are twring in recard to this 
matter. 
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"Wi ll you please advise t h is Department 
whet her or not stoclc fi.re insurance 
companies, parti es to t he Federal 16-2/3% 
rate case, can take credit under t he pro­
visions of Section 6094, R. S. !.~o . 1939, 
for the ~pounded funds i n their Premium 
Tax Returns f or t he year 1943?" 

Mr . Derger's letter: 

"With reference to your letter of Uarch 9, 
1944, addressed to t he Stock Fire -Companies 
filing tax schedules f or t he year 1943 in 
Uissouri,. claiming credit for impounded 
premiums , 

"on behalf of t hese compani es we desire to 
assert t heir right to claim as credit on 
t heir 1943 tax schedules the impounded 
premiums t hat were ordered by t he federal 
court to be returned to t he policyholders 
and belong1Ufi to policyholders under the 
decr.ee of August 141 1940 , l1hich became 
final January 12, 1943 . These funds were 
deposited ~ith t he Custodian of the Court 
under an i nterlocutory injunction dated 
July 3, 1930 . In 1931 t he Insurance De­
partnent ruled t hat t hose companies must 
include i n t heir tax returns for 1930 and 
t he years dur ine which i mpoundings were 
made t 1e funds i mpounded . This was done 
and t ax paid t hereon. 

"In 1936 fo llowing t he entry of t he decree 
of February 1, 1936, which distributed t he 
impounded funds 20% to t he policyholders 
and 80~ to t he companies on policies effec­
tive prior t o l.tay 1, 1935, and 33 1/3~ to 
t he policyhold~rs and 66 2/3~ to t he co~ 
pani es on policies efi'ect i ve after ?.lay 1, 
1935, t he oomoanies took credit for t he 
20fo and 33 1/3% paid to the policyholders 
in t he i r 1936 tax return. 
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"The amount claimed in the 1943 return 
is t he balance of t hese impounded funds 
which the Court in t he decree above re­
ferred to in 1940 found to be owned by 
t he policyholders . 

"We submit t hat in 1943 Vlhen t his decree 
of 1940 became final that the balance of 
the funds in t he hands of the Custodian 
became t he property of the policyholders 
and was paid to them thouGh they are not 
now actually yet in possession • 

. 
"As t he mntter stands under the decision 
of the F'ederal Court, these funds were 
never premiums in t he hands of the com­
panies and now belone to the policyhol­
ders . 

"We are advised that as to the 10~ excess 
collections t hese were taken as credit on 
tax returns by the companies in 1929 , 1930, 
1931, 1934 and 1935, and the companies in­
volved in the 16 2/3% r ate litigation in 
t he American Constit ution Case , those fUnds 
wore taken as a credit in 1938 , So the 
interpretation or the Depart ment at all 
t iilles has been to permit the impounded 
funds when determined by the Cour·t to be­
long to t he policyholders as deductions in 
the year or dete~nation as cancelled and 
returned premiums . 

"ie have not been able to find any decision 
squarely in point deal1ne with ~pounded 
funds . \'le feel, ho\7ever, that State ex rel 
Uational Life Ins. Co , va IIy~e, 292 ~-lo , 342 
is exactly in pointand the heory upon 
which that case is decided is equally appli ­
cable here . 

"In v.:ew of the fact that under Section 6095 
the State Treasurer collects t hese taxes, we 
are urgently requestine that you submit to 
t he Attorney General of Uiasouri this ques­
tion bein6 whether the companies oan tak e 
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as a credit undor Section 6094 the 
1mnoundod funds in their premium tax 
r eturns for 1943 . " 

3-31-44 

The question is as stated in the last paragraPh of 
your lotter, viz: 

"Will you please advise this Depart-
ment whether or not stock fire insurance 
companies , part ies to the Federal 16-2/3fo 
rate case, can take credit under t he pro­
visions of Section 6094, R. s . lio . 1939, 
for the impounded funds in their Premium 
Tax Retur ns for the year 1943?" 

The only question involved in your request is whether 
the Superintendent of Insurance is legally authorized to 
give credit to approximately t wenty-three of t he insurance 
companies, in t heir 1943 premium tax return to be made in 
Llareh, 1944 , in compliance with Sections 60'94, 6095, R. s . 
Uo . 1939 , as returned premiums , the amount of impounded 
fund ordered to be paid to the policyholders by the Federal 
Court in a decree t hat became final January 12, 1943 . 

I t is provided in Section 6094, supra, that "fire and 
casualty i nsurm1ce companies or associations shall be 
credited with cancelled or return premiums actually paid 
during the year in this state." Does the impounded funds 
ordered t o be paid by the insurance companies to the policy­
holders come within the meaning of the term "return premiums" 
as used in Seotion 6094, supra? 

It is a cardinal rule of law that taxing statutes are 
to be strictly oonstruod in favor of tho taxpayer, and this 
rule was appl ied to tho above sec~ in State ex rel . 
Uational Life Insurance Co . v. Hyde , 292 Mo. 342 . We think 
that Soction 6094 , supra, means, and it was the intention ·of 
the Logisla.ture, that the insurance companies should pay a 
tax on the premiums that were actually received by the com­
panies and should not be compelled to pay the tax on sums 
not actually received and kept by them. 
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Wo have not been able t o find a case on all fours on 
t he question involved, and it i s only by analogy that we 
have arri ved at a conclus ion. 

In t he cas e of State ex rel. National Lifo Insurance 
Co . v. Hyde, 292 Mo. 342, 1. c. 349 , the court said: 

tt' The court holds t hat such moneys 
not actually devotea-is-primlums to 
tne business of the insurance comprany 
for the current year rn which thdy are 
"Collected, but whic are returne or­
othervlise abated or c~ited to the­
policyholders• account, .!!:!! not S'Ub.Ject 
to t he two per cent tax enacted upo~ 
PromiumsroC'eivecrciuri"OO ~ year.' 

(Itali cs ours. ) 

Also , in t he case of Equitable Life Assurance Society 
v. Hobbs, 127 Pac . (2d) 477, 155 Kans. Rep. 534, 1. c. 539, 
t ho court said: 

"The question of the right t o deduct 
from premiums paid during a parti cular 
yoar any refunds of t he cons i deration 
on cash refund annuity contracts is 
limi ted to t hat class of contracts, and 
not to all contracts for annuities . In 
t he original hearing this court held that 
the considerations pa i d for such contracts 
were premiums under t he act .above mention­
ed providing f or t he tax. If t he payments 
made ~ere premiums for assess ing tax, t he 
portion not retained by the company but 
returned to t he policyholder or t he person 
designated by him was a proper item f or 
deduction under t he reasoning and hol ding 
in State, ex rel., v. Wilson, 102 Kan. 
752, 172 Pac .u. The parties are dir oo­
ted to make settlement consistent with t he 
views herein expressed." 
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The above cases hold t hat t he insurance companies 
should pay a tax only on the amounts actually received and 
retained by tho companies and should not pay a tax on that 
part of the premium which is paid back to the policyholder. 
In other words, t hey are only required to pay a tax on the 
net promiums and not on tho sumo that may bo returned to 
thO policyholde rs by way or r eturn premiums or dividends . 

\le th1nl{ January 12, . 1945, fixes the date on which t he 
impounded funds becnmo the absolute property of the policy­
holders, by reason of decree of the Federal Court becoming 
final on that date , and the insurance companies would be 
entitled to take credit in their March 1944 return to t he 
I nsurance Department . When t he impounding began in 1930 , 
under injunction order of t he Federal Court, the Insurance 
Department ruled that the 1mpoundin8S were premiums for 
assessing premium tax. In 1936 t he Federal Court, by decree, 
ordered paid to the policyholders a portion of these ~ 
pounded funds . Credit was taken by the companies in t heir 
1936 tax return for t he amount so returned . The amount being 
claimed as credit now is t he balance of t hese tmpounded funds . 

COUCLUSION 

I t ia, therefore , our opinion that the stool< fire insur­
ance companies , which were parties t o the Federal 16 2/3% 
rate case, may tako credit under tho pr ovisions of Section 
6094 , R. s . !.!o . 193 9 , f or t he impounded funds in their prem­
ium tax returns f or t he year 1943 . 

APPROVED : 

ROY ttcldTTRICK 
Attorney-General 

CRII/RCLc CP 

Respectfully submi tted, 

COVELL n. HE ITT 

RALPH C • LASIILY 
Assistants Attorney- General 


