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Mareh 31, 1944

¥ *: /
llon, Edward L. Scheufler )
Superintendent of Insurance
Jefferson Clty, liissouri
Dear Sir:

We have for attention your letter of llarch 20th, 1944,
in which you request the opinion of thils department, and
attached to your letter 1s a letter, dated llarech 29th, 1944,
from lir, Homer !lI. Berger, attorney for the Iinsurance com-
panies involved in yoir request.

From the two letters we have the statement, and, upon
the assumption of the correctness of the facts thereln
stated we base our opinion; the letters reading as follows:

Your letter:

"A number of stock fire insurance companies,
parties to the Federal 16-2/3% rate case,
have included in their Premlium Tax Returns
for the year 1943 the amount of Iimpoundments
held to belong to the poliecyholders by the
Federal Court. These returns are filed pur-
suant to Sectlon 6095, Article 12, Chapter
37, Revised Statutes of liissouri, 1939, and
credit 1s sought to be talten under the pro-
visions of Section 6094, Article 12, Chapter
37, R. SI Ho. 1839.

"Transmitted herewith is a copy of a letter
from lir., lomer H. Berger, Counsel for the
fire insurance companies claliming credit as
above stated, which sets forth the position
the companles are taling in regard to this
matter.
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"Will you please advlise this Department
whether or not stock fire insurance
companies, perties to the Federal 16-2/3%
rete case, can take credit under the pro-
visions of Section 6094, R. 5, llo, 1939,
for the impounded funds in thelr Premium
Tax Returns for the year 19432"

Mr. Berger's letter:

"With reference to your letter of liarech 9,
1944, addressed to the Stock Fire Companies
filing tax schedules for the year 1943 in
Missouri, claiming credlt for Impounded
premiums,

"On behalf of these companies we desire to
assert their right to claim as credlt on
thelr 1943 tax schedules the lmpounded
premiums that were ordered by the federal
court to be returned to the pollicyholders
and belonging to policyholders under the
decree of August 14, 1940, which became
final January 12, 1943. These funds were
deposited with the Custodian of the Court
under an interlocutory Injunction dated
July 3, 1930, In 1931 the Insurance De-
partment ruled that these companies must
include in their tax returns for 1930 and
the years durlng whilch Impoundings were
made the funds impounded., Thils was done
and tax pald thereon.

"In 1936 following the entry of the decree
of February 1, 1936, whilch distributed the
impounded funds 207% to the policyholders
and 807% to the companies on policies effec-
tive prior to May 1, 1935, and 33 1/3% to
the policyholders and 66 2/3% to the com~
panles on policles effective after lNay 1,
1935, the companies took credit for the
20% and 33 1/3% paid to the policyholders
In thelr 1936 tax return.
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"Phe amount claimed in the 1943 return
is the balance of these impounded funds
which the Court in the decree above re-
ferred to in 1940 found to be owned by
the policyholders.

"We submit that in 1943 when this decree
of 1940 became final that the balance of
the funds in the hands of the Custodlan
became the property of the policyholders
and was pald to them though they are not
now actually yet in posseaslon,

"As the matter stands under the decision
of the Federal Court, these funds were
never premiums in the hands of the com-
panies and now belong to the policyhol=-
ders.

"We are advised that as to the 107 excess
collections these were taken as credit on
tax returns by the companies in 1929, 1930,
1931, 1934 and 1935, and the companles in-
volved in the 16 2/5% rate litigation in
the American Constitution Case, those funds
were taken as a credlt in 1938, So the
interpretation of the Department at all
times has been to permlt the Iimpounded
funds when determined by the Court to be-
long to the policyholders as deductions in
the year of determination as cancelled and
returned premiums.

"We have not been able to find any decision
squarely in point dealing with impounded

ﬁunda. Ve geal, however, that Stateigg §i%
ational Life Ins. Co. ve Hyde, 202 li0.

18 exactly In point and the theory upon

whlch that case 1s declded is equally appli-

cable here.

"In view of the fact that under Section 6095
the State Treasurer collects these taxes, we
are urgently requesting that you submit to
the Attorney General of lMlssourl this ques-
tion belng whether the companies can take
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a8 a credit under Section 6094 the
impounded funds in thelr premlum tax
returns for 1943."

The question 1s es stated in the last paragraph of
your letter, viz:

"Will you please advise this Depart-

ment whether or not stock fire Iinsurance
companies, parties to the Federal 16-2/3%
rate case, can take credit under the pro-
visiona of Sectlon 6094, R. 8. lo. 1939,
for the impounded funds in thelr Premium
Tax Returns for the year 19432"

The only question involved in your request is whether
the Superintendent of Insurance 1s legally authorized to
glve credit to approximately twenty-three of the insurance
companies, in thelr 1943 premium tex return to be made in
larch, 1944, in compliance with Sections 6094, 6095, R, S.
Mo, 1939, as returned premiums, the amount of impounded
fund ordered to be paid to the policyholders by the Federal
Court in a decree that became final January 12, 1943.

It is provided in Sectlon 6094, supra, that "fire and
casualty insurance companles or associations shall be
credited with cancelled or return premiums actually pald
during the year in this state." Does the impounded funds
ordered to be pald by the insurance companies to the policy-
holders come within the meaning of the term "return premiums"
as used 1in Sectlon 6094, supraf?

It 1s a cardinal rule of law that taxing statutes are
to be strictly construed 1n favor of the taxpayer, and thils
rule was applied to the above section in State ex rel.
llational Life Insurance Co. v, Hyde, 292 lNo. 342. We think
that Section 6094, supra, means, and 1t was the intention of
the Legislature, that the insurance companies should pay a
tax on the premiums that were actually received by the com-
panies and should not be compelled to pay the tax on sums
not actually received and kept by them.
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We have not been able to find a case on all fours on
the question involved, and it is only by analogy that we
have arrived at a concluslion.

In the cas e of State ex rel. National Life Insurance
Co, v. Hyde, 298 Mo, 342, 1l. c. 349, the court sald:

"1The court holds that such moneys
not actually devoted &s praﬁIEEE;ﬁ_

usiness Of the insurance com
for The current year 1n which they are
collected, bu or

E which returne
otherwise abated or cre itec[u%Fha

olicyholders' eccount, are not subject
Eg T per cent Eig enacted upon
ur E; JOar.

premiums received 4
(Itallcs ours.)

Also, In the cese of Equitable Life Assurance Society
v. Hobbs, 127 Pac. (2d4) 477, 1656 Kans., Rep. 534, 1. c. 539,
the court said:

"The question of the right to deduct

from premiums paid during a particular
year any refunds of the consideration

on cash refund annulty contracts 1s
limlited to that class of contracts, and
not to all contracts for annulties. In
the original hearing this court held that
the conslderations pald for such contracts
were premiums under the act above mention-
ed providing for the tax, If the payments
made were premiums for assessing tax, the
portion not retained by the company but
returned to the pollcyholder or the person
designated by him was a proper item for
deduction under the reasoning and holding
in Stete, ex rel., v. Wilson, 102 Kan,
782, 172 Peec, 41. The parties are direc-
ted to make settlement consistent with the
views herein expressed."
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The above cases hold that the insurance companles
should pay a tax only on the amounts actually received and
retained by the companies and should not pay a tax on that
part of the premium which 1s pald back to the policyholder.
In other words, they are only required to pay a tax on the
net premiums and not on the sums that may be returned to
The pollcynolders by wey of return premiums or dividends.

We thinl: January 12, 1943, fixes the date on whiech the
impounded funds became the absolute property of the pollcy-
holders, by reason of decree of the Federal Court becomlng
final on that date, and the insurance companies would be
entitled to take credit in their March 1944 return to the
Insurence Department. When the impounding began in 1930,
under Injunction order of the Federal Court, the Insurance
Department ruled that the lmpoundings were premiums for
assessing premium tax. In 1936 the Federal Court, by decree,
ordered pald to the policyholders a portion of these im-
pounded funds. Credit was taken by the companies in their
1936 tax return for the amount so returned. The amount being
claimed as credit now 1s the balance of these impounded funds.

QUNOLUSION

It is, therefore, our opinion that the stock fire insur-
ance companies, which were parties to the Federal 16 2/3%
rate case, may take credlt under the provisions of Section

6094, R, 3, Mo, 1939, for the impounded funds in their prem-
ium tax returns for the year 1943,

Respectfully submitted,

COVELL R. HEWITT

RALPH C, LASHLY
APPROVED: Assistants Attorney-General

ROY WeKITTRICK
Attorney-General
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