COUNTY DEPUTY CinCUIT CLuil: Clirecuit Judge, or Judges, may
increase the compensabtion of
SALAKY: deputy circuit clerk.
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Honorable Allen Rolston
Prosecuting Attorney
Schuyler County
Lancaster, lissourl

Dear Sir:

This will aclknowledge receipt of your letter of
December 9, 1943, requesting an opinion from thils Depart-
ment, which reads as follows:

"lMrs., Maudie Kirby is Deputy Clerk of
the Circuit Court of Schuyler county.
Her sealary was fixed et $75.00 per
month at the time of her appointment,
and by order of Judge Higbee. All
apparently in strict compliance with
the provisions of Sec. 13434, R. S,
1839.

"Since then the duties of this clerk

have greatly inereased, and she is ask-
ing & ralse in salary. The question

ls whe ther or not the judge of circult
court, presumably while court is in
session, can make a valld order increas-
ing her salary to properly reimburse her
for the extre work she now has to do. I
wlll very much appr<clate an opinion from
you on this questlon.”

It 1s a well recognized law in this state that a public
officer has no vested Interest in his office or in the com-
pensatlon provided therefor.

As was stated in Sanderson v. Plke County, 195 Mo. 598,
l. c. 6053
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s % # It 1s well-settled law in this
State that the right to compensatlion

for the discharge of official dutles

is purely a creature of the statute,

and that the statute which 1is clalmed

to confer that right must be strictly
construed. The right of a public officer
to compensation is derived from the stat-
ute, and he is entitled to none for ser-
vices he may perform as such officer,
unless the statute gilves 1t, # #* * ¥ #* %

"Such compensation 1s not the creature
of contract nor dependent upon tle fact,
or value of services actually rendered
# # % and cannot be recovered upon guan-
tum meruit., & i "

Under Section 11812, page 371 Laws of lilssouri 1933,
the county court wes authorized to fix the salary of suech
deputy clerk and the Act specificelly provided that the
county court may at any time modify or rescind 1ts order
permitting any appointment to be made, and specifically
provided that the county court may reduce the compensation
theretofore fixed by 1t, Under such a provision it 1s quite
apparent that the compensation of such deputy, or deputles,
could be reduced but not inecreased, since the Act specific-
ally provided for e reduction and was silent as to any in-
creased compensation. Subsequent thereto the Fifty-ninth
General Assembly repealed the above provision and enacted
in lieu thereof Sectlon 11812, page 446, Laws of Missouri
1937, now known as Sectlon 13434, R. 8., lio. 1939, authoril-
zing the circult clerk to appoint a deputy, or deputiles,
with the approval of the Judge or judges of the circult
court, as the judge or Jjudges shall deem necessary, and
further provides that the circuit judge, or judges shall
fix the compensatlon of sueh deputy, or deputies; which
order shall speclfi the period of employment. Seaid section
further grants to the eircult court or courts, the power to
modify or reseind 1ts order permitting an appointment to be
made. Sald sectlon reads as follows:

"Every clerk of a circult court shall
be entitled to such number of deputies
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and asslistants to be appointed by

such offieclal, with the approval

of the judge or judges of the clr-

cult courts, as such judge or judges
shall deem necessary for the prompt

and proper discharge of the dutles of
his office. The judge or judges of

the circult court, in its order per-
mitting the clerk to appoint deputles
or asslistants, shall fix the compensa~
tion of such deputlies or assistants
which seid order shall deslignete the
period of time such deputles or assis-
tants may be employed. Every such
order shall be entered of record, and

e certifled copy thereof shall be flled
in the office of the county clerk. The
clerk of the circult court may at any
time, discharge any deputy or assilstant,
and may regulate the time of his or her
employment, and the circult court may,
at any time, modifyy or rescind 1ts order
permitting an appointment to be made."

In reading the above provision we find that 1t no longer
specifically provides for a reduction in compensation of the
deputy or deputiles.

Corpus Jurls lays down a general rule of law under certain
condlitlons, and, in Vol. 46, Sec.253, page 1020, says:

" % % An officer's com,

pensation, es -
lished by statute, cannot be 1nc;eas:2b
or diminished by an exedutive officer or
board, although such executive or board
is the appointing power, and a statute
delegating to a board the power to fix
salaries within certain limits contem=
plates that the salary shall be so fixed
at the commencement of the term and shall
not be thereafter changed."

However, the fofogoiug rule refers t
Y 0 compensation e
by statute and also sueh salary that 1s fixed withinazzgéizied
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limits and that shall be fixed at the commencement of the
term. The question now is, 1s there a specific temm of
office.

Section 8, Article XIV of the Constitution of Missouri,
prohibits the compensation of any county officer from being
increased during his term of office, and reads as follqwsn

"The compensation or fees of no State,
county or munliecipal officer shall be
increased during his term of office; nor
shall the term of any oiffice be extended
for a longer period than that for which
such officer was elected or appointed."

In construing the above provislion the Supreme Court of
Missouri, in State ex rel. v, Gordon, 238 Mo. 168, 1, ¢, 180,
held that an Adjutant General who, under the law, shall be
appointed by the Governor, and shall hold offlce during the
term of the Governmor, and may be removed at his pleasure,
does not have any term of office in the sense that the phrase
1s used in the Constitution. In so holding the court sald:

"Recognizing the precilsion of definition
Judicially indulged in the exposition of
the constitutional provision now up, as

already indlcated, we now come to a closer
view of the case and to the application of
the doetrines announced to the facts in
Judgment. The final question is: Consgider-
ing the terms of the law of 1905 under which
relator was appointed, does he have a 'term
of offlice' in a constitutional sense? Clear-
ly no. The statute provides that the Adju-
tent-General shall be appointed by the Gover-
nor, that he shall be mllitary secretary to
the Governor and that he 'shall hold office
during the term of the Governor and may be
removed by him at his pleasure.' If the
statute had sald he should hold office
'during the term of the Governor' and had
broken off at that point we would have a
different cese to deal with, In sueh case
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his term would have the same boundaries
as the Governor's term. By rererring

to this certainty, the term of the Adju-
tant-General woul% be m:de oefgain :ndl
the maxim, id certum est, would contro
the uituntf%ﬁ. Put. the law does not
break off there and neither should we in
the exposition of 1t. It goes on to say
in the same breath that the Governor may
remove him at 'his pleasure.' The Gover-
nor's breath, under the law, made him,
and the Governor's breath 1s left to un-
make him. The appointing power has left
to 1t the disappolinting power unchecked,
free of 1imit in time, place or circum-
stance. No man who holds office at the
pleasure of another can be sald to have
a certain fixed term of offlice. The two
ideas are radically antagonistic and in
right reason they cannot both apply at
the same time to the same thing. The
Governor's 'pleasure' has no fixed bounds
discernible to the judicilal eye.

"It seems to us that the clted authorities
directly apply to the situation thus pre-
sented; for the sum of the matter 1ls that
any one that holds office at the pleasure

of the appointing power has no 'term of
office' in the sense that phrase 1ls used

in the Constitution. This view of 1t does
not make the words 'hold office during.the
term of the Governor' perish by construc-
tion, Those words are still left as a legis-
lative direction that in any and all events
the mllitary secretary of the Governor shall
step down and out with the Governor himself.
The Governor 1s the commander in chief of
the Natlonal Guird by virtue of his office,
and vhen he lays down his officlal sword his
military secretary must lay down his officlal
pen. The construction given but makes the
whole law allve by giving some sensible
office to all its words.,

"Hitherto, we take 1t, such has been the ad-
ministrative policy in dealing with a legls-
lative increase of salary where the officer
interested holds hls offlice during the plea-

sure of the appointing power.



Hon, Allen Rolston G- le13-44

"Let us put one case as an example.

The statute authorizes us to appoint

a librarian, The condition 1s such
that he holds under our pleasure.

Twice during the present librarian's
officlal 1ife his salary has been in-
creased by the General Assembly, once
from nine to twelve hundred dollars
(Laws 1905, p. 304), and sgain from
twelve to fifteen hundred dollars (Laws
1907, p. 355). In each instance he has
been allowed to take, as was right, his
increased salary.

"Our learned Attorney-Genersl makes en
ingenious argument ageinst such construc-
tion. As we grasp it hils contention 1s
that relator's term of office has a f ixed
and definlte tenure, to-wit, that of the
Govermnor, and that the removal part of

the statute brings into view a new and
independent matter, viz., the power of
removal which may be exercilsed at plea-
sure. But we do not think a falr construec-
tion of the law allows it to be taken apart
and then jolned together so as to make of
1t two independent provisions. The clause
in hand 1s inseparable, relates to the

same subject-matter and what the Leglsla-
ture hath jJoined together we ought not put
asunder. conelusion is an absolute
wrlt of mendamus should go on the return
of respondent."

It has even been held that when a power of appolntment 1s
conferred and no term is fixed by law, then the appointee

may be removed at pleasure by the appointing authority, even
without notlce. See State v. Hedrick, 241 S, W, 402, 1. c. 416.

CONCLUSION

It 1s, therefore, the opinion of this Department that
since the Deputy Circult Clerk does not have any term of
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offlice, as contemplated in Section 8, Artiele XIV of the
Constitution, supre, and since the Circult Court may modify
or rescind the appolntment at will, the Circult Court 1is not
inhibited from increasing the compensation of the Deputy
Clrcult Cleri,

Respectfully submitted,

AUBREY R. HAMMETT, JR,
Asslstant Attorney-Ceneral

APPROVED:

ROY NcRITTRICR
Attorney-General

ARI;CP



