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e are 1n recelpt of your request for an opinion
under dete of January 26, 1944, which recuest reads aos
follows:

"Wonroe County has a number of School
Fund Hortgages thut the County Court
desires to foreclose, Sectlion 10388,

Re Se Moe 1939, provides that the
sheriff of the county shrall procesd

to sell the property secured by sald
mortzages by order of the County Court.

"The duly elected, qualified ‘heriff of
lonros County is now in the U. S. Navy
and his ofr'ice 1is belnz conducted by a
deputy sheriff,

":411l you please give me an opinion as
o whetner the deputy sheriff can fore-
close these mortgases in the absence of
the roegular sheriff and provided in the
above mentionsed section.”

Section 10386, e S Mos 1939, referred to in your
letter, was repealed and & new sectlon snacted, known as Sec=
tlon 10580, Laws of Missourl, 1943, pege 882, The nevw ssction
aoes not affect the question stated in your request, sald
section readlng as follows:

“ivery mortgage taken under the provi-
silons of this chapter shall be In the
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ordinary form ol a conveyance 1ln fee,

shall recite the bond, and shall contain

a condltion that 1f defauAt shall be

made in payment of principal or interest

or any part thersof, at the time when they
shall severely become cdue and payable,
according to the tenor and effect of the
bond recited, and shall contain the further
condition that if the borrower fall at any
tlue during the existence of the loan to
keep the bulldings, 1if any, on the real
estate insured agalnst loss by fire and
windstorm, with loss payable or mortgage
clause attached to policy in favor of the
county, that the sherifl of the county may,
upon gziving twenty days' notice.of the time,
place and property to be sold, by publica-
tion in some newspaper published in the
county, 1f there be one published, and 1if
not, by at least six written or printed
handpills, put up 1In different public places
in the county, wlthout sult on the mortgage,
procead to sell the mortgagod premises or
any part thereof, to satlsfy the principal
and Intersst, and make an absolute convey-
ance thereof, in fee, to the purchaser,
whici, shall oe as effectual to all intents
ana purpo:ses as if such sele and conveyance
were made by virtue of a judgment of a
court of competant jurisdiction foreclosing
the mortgage. In all cases of loan of
school funds in the varlous counties, the
expense of drawlng and preparing securities
therefor, and of acknoledging and recording
mortgaszes, Including the fees of all offi-
cers for the filin~, certifying or recording
such mortgages, and other seourities, shall
ve pald by the borrower respectively.”

Section 15134, R. S« Mo. 1939, provides:

"ivery deputy sheriff shall possess all
the powers and may perform any of the duties

proscribeu by law to be performed by the
sheriff,"
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If thes foreclosure oi mortgages undsr Section
10385, Luva of Missuri, 1943, 1is one "of ths duties pre=-
scribed by law to e performed by the sheriff," then under
Section 13134, R. C. 0. 1939, a deputy sheriff would pos~
seus the power and authority necessary to foreclose.

Sectlon 10387, R. 8. ¥o, 1939, provides:

" henever the principal anc interest, or
any part thereof, secured by mortgage
containing a power to sell, shall become
due and payable, the county court may
make an order to the sheriff, reciting
the debt and interest to pe received,

and comnanuin: him to lsvy the same, with
costs, upon the property conveyed by saild
mortgage, w ich shall be described as in
the mortgeapge; and a copy oi such order,
duly certified, being delivered to the
sheriff, shall have the effsct of a fieri
facias on a judgment of foreclosure by
the circult court‘ and shall be procesded
with accordingly.

This sectlon states that when the principal and interocst become
due and are not pald, the county court may make an order to the
sheriff comuanaing him to levy upon the property conveyéd by

the mortgage. . copy of tnl. order is delivored to the sheriff
and has the effect of a [lerl faclas on a judguent of foreclosure
by the circuit court,

Section 13138, Re. S. lMo. 1939, reads as follows in so
far as pertinent:

"ivery sheriff i # shall # # execute all
procaa: directed to him by legal authority
34 3,

It 1s his officilal duty to carry ocut the ordsr of the county
court,

In Tatum et al v. Holliday et al., 59 lios, les c. 427,
the present cuestion was involved, the court stating:
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"This brings us to another branch of

the inquiry, viz:; was the sale invalid
because made by a deputy sheriff? If

the sheriff acted in his official
character as sheriff, then the sale was
good, and could be legd ly performed by
his deputy, But if he was simply a
trustee, without regard to his capacity
as shoriff, the sale would be vold, be=~
cause a trustee cannot delegate his trust,

"whero g trustee in any desd of trust to
saecure the payment of a debt or other liabll-
ity, dies, resigns or becomes disabled, the
statute provides that the court shall make
an order eppointing the sheriff of the
county trustee to execute the deed of trust,
in place of the original trustee, and there-~
upon such sheriff shall be possessed of all
the rights, power and authority possecssed

by the original trustee under the deed of
trust; and such sheriff shall procesd to
sell and convey the property and pay off
all the debts and lilabilitles, according to
the terms and dirsctions of the deed of :
trust, and with the same force and effect;
and inc ase of a deod of trust given for
the benefit and use of any -person other
than a desd of trust to secure payment of

a debt or other llabllity, such court shall
make an order appointing some sultable per-
son as trustee in such deed of trust, in
place of the original trustee, to hold the
property or sstate conveyed by such deed

to the same uses and trusts, etc., (Vagn.
Stat., 1347-3ecs. 1, 2.)

"It will be perceived that provision 1is
here made for the appointment of two
classes of trustees, The first ls where
the sheriff 1s appointed to sell under a
deed to pay a debt or cother liasbility, and
the second 1s where a sultable person,
other than the sheriff, is appointed to
hold property for uses and trusts.
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"Froa the phrascology employed 1in the
first, there might be some doubt as to
the real character in which the sherilff
acted, obut we think the 4th section of
the same law furnishes a solution and
explains the leglslative intent. It 1is
there declared, that any person having

a beneficial interest, present or future,
avsolute or contingent, in the trust
property, may apply to the court for
security to be given by the trustee.

This applies to the appolntment made
under the second clause of the second
section, and shows plainly cnough that

it was deemed unnsecessary to require any
securit; of the sheriff when he was actling
as trustee, and the only reason that can
"be assligned is, that 1t was supposed that
his socurlty as sheriff was sufficlent,
The sheriff, when making a sale under a
deed of trust, must therefore be consid-
erod as acting offliclally, and what he
can perform by himself, he can perform by
his deputy.”

This case has been citad a number of times as suthor-

1ty for the proposition that the sheriff, acting under statu-~
tory appointment as trustee, does so officially.

Conclusion

It is the opinion of this department that a deputy
sherlff may Iorsclose mortgages under fection 10385, Laws of
Micssourl, 1943, in the absence of ths regular sheriff,

Hespectfully submitted,

RALPH C. LASHLY
Asslstant Attorney-General
APPROVED:

ROY MCKITTRICK

Attorney~ideneral
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