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e aro i n receipt of your reque s t for an opinion 
uno.er date of January 26 , 1944 , wh ich re quest reads as 
follOVIS! 

"tlonroo County hns a number of School 
¥und ~ortgages th· t the County Court 
desires to foreclose , ~oction 10385 , 
R. s . Mo . 1 93 9 , provides that the 
sheriff of the county s:1all proceed 
t o sell the ) roperty secured by said 
mortgages by order of the County Court . 

"'l'he dul y elec tod , qualified . he riff of 
!.tOnroe County is now in the U . S . Navy 
anu his of~ice is bein : conducted by a 
deputy s.ner iff . 

" ill you pleaao r; ive tlO an opin ior: a.s 
£o v·hetiler the deputy sheriff can f ore­
clos e those mortgaces in the absence of 
the r -1gular sheriff and provided in tho 
above mentioned section ." 

s oc tion 10385, H. :: . • Uo . 1939, referred to in your 
l etter, \"Us repealeo. and a new section enacted , Knov:n as sec­
tion l 03do , Laws of In i ss ouri , 1943 , page d82. The no \' S3Ction 
cioes not affe ct the ques tion stated in your request, said 
section read ing as follows: 

" j ... vory mortgat;e takun under the provi­
sions of this chapter shall be i n the 
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o .. :d i nary 1'or..n 0 1' a conveyance in f ee , 
s~ull r ecite tho bond , and sha l l c ontain 
a condi tion that if de f aUlt shall be 
made i n payment of prlucipal or interest 
or any part ther eof , a t t ho th:te when they 
s hall severely become due and payable, 
nccor dinc to the t6nor and eff ect of tl~ 
b ona r eciteu , and shal l contain tho fur ther 
cond ition that if t ho b orrower fa.11 at any 
tL1o durinc t he exis tence of the loan to 
keep t he build ings , if any , bn the real 
esta t e insured against l os s oy f ire and 
windstor m, with los s payabl e or mortgage 
clause attached to policy i n favor of the 
county , ~bat the sheriff of the county may , 
upon 5 iving t went y days ' notice - of the time, 
p l ace and property to be sol d , by publica­
tion in some newspaper publi shed in the 
county , i f there be one published , and if 
not , by at least six writ t en or pr i nted 
handoil l s , put u p i n d ifferent public pl aces 
in the county , without suit on the mortgage , 
procevd to sel l t he mortgagJd premi t es or 
any part thereof , to satisfy the princ ipal 
and interest , and make an a bsol ute c onvey­
ance thereof , in f eo , to t he purchaser, 
whicn shall oo a~ effectual to all i ntents 
anu purpo ~e s as i f such s a1. o and conveyance 
were made by virtue of a judgment of a 
court of co!l\I)e t ent juri scliction f oreclosing 
the mortgage . In all cases of loan of 
school funds i n the various counties, the 
expe~se of dra\dng and preparing securities 
therefor, and of acknol edg ing and recording 
;nortga~ea , including t ho f oes of a l l off i ­
cers for t he fi lin -~ , certify ing or recording 
such mortgages , and other s ecurities , shall 
be paid ·oy the b orr ower re s pective l y . u 

Section 13134, R. S . !.!o . 1 939, provides: 

" ~very deputy sheriff shal l possess a l l 
the power s ana may perform any of the duties 
pr oscri bed by law to be porforraed by the 
sheriff ." 
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If t he foreclosure 01' ."lol•tcages under Section 
10385 , L, ·a of L1iss::>uri, 1943 , is one "o:· the duti es pre­
scribed by la;: to oe performed by the sheriff , " t hen under 
s ection 13134, d . f . I.to . 1939 , a deputy sheriff would pos­
se:.. s t lle power and author! ty necessary to forec lose. 

Section 10387, R. S • ... o . 1939 , provides : 

11 henever t he prL cipal un~ interest, or 
any paJ.·t there of , secured by mortga~e 
c ontaininG a power to sell, shall become 
duo anci payable , the county court 11ay 
rnake a.'1. order to the si1oriff, reel ting 
the debt and inte .. :ost to oe roco ived , 
and co .ctlanu.ln · hi111 to l ovy tho same , ~trith 
costs , upon the J r onerty c onveyed by said 
mortga go , w ich sno.ll oo do scribed as in 
the !nortgage ; and a copy O.L' uu c h order , 
duly certified , uo inc deliver ed t o the 
sheriff , shall have tho offJct of a fieri 
fac i as on a judgment of foreclosure by 
tne c1rcuic court , and shall be proceeded 
with accordingly . " 

This section states that when ~1e pr i ncipal anu intorost become 
due and are not po.id , tne county court ca~ .aako an order to the 
s nerif.!' co .... a. .. 1"" in hi.n to levy upon the ,;n•oporty ctJnveyed oy 
t l1o mortgage . \ copy of till ordor i e deliv Jr od to the sher iff 
and has t ho effect of a. fier i facias on a judg1 iOnt of foreclosure 
b:, tho circuit court . 

b ection 13138 , R. s . Ho . 1939, reacis as follows i n so 
far a s pert i nent: 

11 .r.!. very sheriff -!..~ -:~o shall ·;} ~~ execute all 
p~ocoss directed to h~a by legal authority 
·:r ~~ ~!- ." 

It is his official duty to carry out tae order of thv c ounty 
court . 

In Taturu et al v . Hol..L.iaay et al ., b9 v o . , 1 . c . 427 , 
tne prosont .ues tion was i nvol Hld , the court stating: 
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"This b rings us to another or anch of 
tho inquiry , viz: was the sale invalid 
because made by a ~eputy sheriff ? It 
t he sheriff acted in hi s off ieial 
character as sheriff , then tho sale waa 
3ood , and could be lec&ly performed by 
h i s deputy. But i f he was simply a 
trustee, without regard to hio capacity 
a s sheriff , the sale would be void , be­
cause a truateo cannot delegate his trust . 

"•··nero ~ trustee 1n any deed of t rust to 
se cure t he payment of a a ebt or other linbil· 
ity, tdos, resicns or becorJ.O s diaablod, the 
statuto provides that the court s hall make 
an order appointin~ ~ho sheriff of tho 
coWlty trustee to execute tho deed of trust, 
in place of the original trustee , and there­
upon such sheriff shall be possessed of all 
the ri~~ts , po~er ano authority posses sed 
b: the original trustee under the deed of 
trust; and such Shoriff shall procood to 
sel l and c onvey the property and paJ off 
all the debts and l iabilities, according to 
the terms and dir3ctions of the deed of 
trus t, and with the s~e f orce and offect ; 
and i n case of a de ed of trust given for 
the benefit and use of any -person other 
t han a deed of trust to secure payment of 
a debt or other liability, such court shall 
make an order appointing some suitabl e per­
s on as trustee i n such dood of trust , in 
place of t ho or igina l trustee , to hol d the 
property or estate convejed by such deed 
to tho s ame uses and trusts, etc ., (\"'agn. 
Stat . , 1347- Secs . 1, 2 . } 

"It will be perce ived that provision is 
hero made for the appointment of two 
classe s of trustees . The first i s where 
the sheriff is appointed to sell under a 
deed to pay a debt or other liability, and 
the second is where a suitable pe rson, 
other than tho sheriff , i s appointed t o 
hold property f or uses and trusts. 
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"li'ro. 1 the phrns uolo:;;y employed in the 
firs t , there mi ght be s o:ue doubt a o to 
the real character i n which t he sheriff 
acted , out wo think t!.1e 4th section of 
the s a..1e law furnisheo a solution and 
explains tho legislative intent . It is 
t horo decl ared , that any person having 
a benef icial interest , present or future , 
a ·oaol ute or contineont, in tho trus t 
property, may appl y to the cour t for 
security to be g iven by tho trust ee . 
This applies to t ho appoint.aent made 
undor t he s ec ond clauao of the second 
section, and shows plainly .:>nout;h that 
it was deemed unnecos ~ar~ to require any 
securi t ., of the shoriff when he \"as acting 
as trustee, und t ho onl y .£'enson that can 
be assigned is , that it was supoosed that 
hi~ Zh)Curity as sheriff was suff icient . 
The sheriff , when r.taki ng a salo under a 
deed of trus t , must therefore bo consid­
ered as actine officially, and what he 
can perform by himself , he can perform by 
h i s deput y . " 

This case has been c ited a number of timo s as author­
i ty for t no propos i t i on that tho sherif f , acting under statu­
tory appointment as t rua tee , docs so official ly . 

Gono l us ion 

It is the opinion of this depart ment that a deputy 
sheriff may ~oreolose mortgages under t action 10385 , Laws of 
h i t-so uri, 1 943 , i n the absence of the regulnr sheriff . 

APPROVED : 

dCL :EG 

ROY LtcKITTRIOK 
Attorne:~ - leneral 

~\espoctfully submi tted, 

RALPH C • LASHLY 
Ass i stant Attorno~-General 


