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PROBATE : Probate Judges of' countit:dl. no·.r ha.ving,.. or 
JUDGE. : which shall hereafter haYe lesa than -191 000 

: population., shall charge the fee~ authoriad 
by statute, for each official act performed 

: by him as such of'f'icer. He shall at the 
end of each month~ make and file a. report . . 

: with the County Clerk . 1. Of all fees earned 
and collected. 2 . All fees earned but not 
collected. The fees collected for (a) 
Solemnization of ma~riages and (b) Hearing 

. . 

. . . . and determning inheritance tax matters m57 
: be retained by the Probate Judge and no 

a ccount ing is required. • . 
January 5~ 194 

Ho.1qrable J os. V. Pi tt s 
.Tudge and Ex-Off icio Clerk 
Douglas Countr 
Ava, Missouri 

Dear Judge Pi t tea 

Fl LED 

71 
• 

. Your letter , requesting an opinion in regard 
to foes collectible by Probate Judgea, has been 
handed t o me for attention. Su~ l etter , omit­
ting baption and signature, ls ae follows: 

ni wrote to you last week i n re. Report t o 
Co . Court & t urning over fee a-- No reply & 
I pr esume you are ·ett1ng Atty. General's 
opinion.) 

"Well t o-day I commenced keepi ng account 
of every ltem of work & at 5:00 I have 
·cared for 1 Tf;anst'er of T1 tle . 25 

4 A ' idavi~s · of Draftees for defer ment. 

"I have been all along caring f or Affidavits 
for Dependency Benefita-- Deferment Affidavits-­
Some months I am sure I have eared for 100 
i tema of such "Free work." · 

''Question- Under the new setup wher efn I am 
on a "Sal !_ry" and my earnings are to be 
turned over t o our County. 

"Will I be permitted to do this 'Free work' 
or will I be charged up with it & r equired 
to account !'or it out of my own pocket . 

"I cannot afford t o account f or each seal & 
Otf •• so~, when I do the work for nothing . 

"Our Auditor now here (Ed Hill & Walter Back) 
give it as their opinion that teohn~call7 I 
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could be charged up with any work I do 
under my Probate Seal & could be required 
to turn the tees over to County. 

"Please include answer to this question , 
when you answer my for mer questions . " 

A probate Judge must rely entirely upon 
statutory authority f or the collection of his fees, 
and he has no common law right ther eto. This thought 
i s sustained in numerous decis i ons and from one we 
quote: 

"The rule i s established that the right o~ 
a public official t o compensation muat be 
f ounded upon a statute . It is equally 
established that such a statut e is strictly 
construed against the officor. " 

Nodawar Co. v. Kidder, 129 s. w. (2d} 857 
Ward V. Christian Count7• 111 s. t . ( 2d) 182 

In lookin~ to tho ~tatutes which concern the 
fees alLowed to Probate Judges we find that at Section 
13398 R. s . r o., 1939• a ~eneral nrovision f or the 
leVJ and collection of fees in the connection with 
fee of fices. We do not set out this portion because . 
of the extreme length . 

Turning to the next section pertaining to 
the fees of this office, we f ind that at Section 
1~0•, R. S . ¥o •• 1939 • that the fees ot a Probate 
Judge are established . This section seta out in 
detail and with great particularit7 the specific 
tee allowed tor the di ferent services and acta 
of thia of ficial. The portion of the act usef\u 
to us in thia instance reads as f ollows : 

"*-::·* Provided f urther, that whenever , after 
deducting all r easonable and necessary 
expenses for clerk hire, the amount of fees 
collected i n any one calen~ar year by or 
f or any one proba te judge in any countJ 
in this state. during his term of offioe. 
and irrespeotiTe of the date of accrual 
of such teea. shall exceed a sua equal 
to the annual compensation in the aggre­
gate from all source• and for all dutiea 
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by virtue of the of fice, except the 
$1,200 .00 allowed f or ex- enaes when 
holding circui t court in other 
counties , provided by law for a judge 
of the circuit court having jurisdiction 
i n such county, then it shall be the 
duty of s.uch probate judge to paJ such 
excess less ten per cent thereof, within 
thlrty days after the expiration of such 

· ~ear , into the troasur7 of the county 
in whiCh such probate judge holds off ioe , 
for the benefit of the achool f und of 
such count7J and Whenever at any time 
after the expiration of t he term or 
offlce of any Pl'obate judge t he amount 
of fees coll ected by or for him, i r re­
spect l ve of the C: ate of accrual , shall · 
exceed the sum eq•Jal to the aforesaid 
annual co 1pensatlon provided for a 
judge of the circuit co.urt havlng 
jurisdiction in s~ch countJ, it shall be 
the dutJ or such urobate judge to pay 
such excess , and all fees thereafter 
collected by or for him on account of 
feea accrued to him as such proba t e j udge , 
l e s s t en per cent thereof, wlthin t hirty 
aays f rom th~ time of collection, i nL O 
the county treasury f or the benefit of the 
s chool fund. ~ ;t-" 

Looking now to more r ecent legislation, 
whi ch has given some concer n to those of ficers 
af fe cted, we find that l n addition to Sect ion 13404 
R. s . »o . , 1939, the 99th Chapter of Art. 2 has 
been enlarged . 

The 62nd General Assembly of Missouri, amended 
Art. 2 , Ch. 99 , R. S . Mo ., 1939 , by a~ding a new 
section. whi ch became e ffective Nov . 22. 1943. Thia 
is known as Sec . 13404a and i t is devoted to the feea 
and salaries of Probate Judges in counties wh i ch 
now have or may hereinafter have a population of 

leas than 19, 000 inhabitants . In making provisions 
f or the disposition of such fees and a alariea the 
Legislature set a min~um sal ar7 t o be paid by the 
County Treasury by a warrant drawn by the Count7 
Court. 
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The annual salary t o be paid i n mo_thl7 
i nstal lments is fixed upon a population basis, ranging 
from $750.00 in count i e s havin~ 10 , 000 inhabitantB 
or le·ss to $2, 400 .00 in count iee having a. population 
of less than 19,000 . The full text of the new section, 
15404a R. B. ~o ., 1939, r eads as fol lowe r 

"'f he Judge s of the Probate Courts i n 
count ies whi ch nou have or may hereafter 
have a population of less than 19,000 
inhabitants shall r eceive for their 
servi ces annually, to be paid out ·or the 
County Treasur7 in equ al monthly ins tall­
ments a t the end of each month by a warrant 
drawn by the Cow1t y Court upon t he County 
Tr easury mini mum s~lari es a s f ollows : 
I n count i e s hnv~~ 10,000 i nhabit an ts or 
less , the sum of $750 . 00; i n counties having 
10 , 000 inhabitants and less t han 15,000, 
t he sum of Cl200.00; in count i e s having 
more t han 15..,000 i nhabit ant s and less than 
17, 500, the· sum of ~2 ,000 .00 ; and i n counties 
having mor e than 17, 500 inhabitants and less 
than 19 , 000, the sum of ~ 2, 400 .00 ; but rulould 
the yearly s~_ of fee s earned and collected 
by any Probate Judge of any such coUnty 
and h i s cl erk or cl erks , by virt ue of the 
office, exceed the amount which such Judge 
would be enti tled t o receive by r eason of 
the population of said count y as afore-
sa id, then such j udge shall be· entitled 
to r etain t he exce s s subject t o t he limita­
tions set out in Section 1 3404 of Article 
2 , Chapter 99 , Revised stat utes of Yi as ouri-
1939~ and the Count7 Court shall draw a war rant 
or war r ants upon the Count7 Trea sur er in 
favor of such Judge for such excess f ees. 
!! l! £urther pr ovided, that all Probate 
Judges in such counties shall at t he end 
of each and every month after this act shal l 
t ake ef fec t , make and file with the Count7 
Clerk a report of all fees actually collected 
by him or h is clerk during the month, except 
fees earned and coll ected f or the sol emnization 
of marriages and the hearing and determining 

• of i nheritance tax matters , together with 
a r eport of all such rees earned during t he 
month but not yet collected, and that he 
shall at the end of each mon th pa,- over to 
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the County Treasurer all monies collected 
by him or his cl erk dur ing the month which 
e.re required to be shown ln the monthl;r 
report as above ~rovided , ta~ing duplicate 
rece ipts t her efor , o~e of uhieh shall be 
filed with the County Clerk, and every 
such Probate Judge shall be l iable on his 
official bond for all fees collected and 
not accounted for by him, and pa id into 
the County Treasur:r as herein provided. 
Approved August 4, 1943." 

, 

The question as to whiCh census will control 
in the determinat ion cf population upon which the 
salary of this of ficer i s based becomes important · 
at this point. In the absence of statutory provision 
the last decennial census would control. Nothing 
1s i ndicated in the act (Sec. l 3404a) as to h ow we 
are to determine population . Here i s what our 
court hae sa id on thts point. 

In State ex rel O' Connor v. Riedel, 46 s.w. (2d) 
131, l. c. 35, we r ind : 

11~H;.* The number of any county shall, for the 
purpose of this section be ascertained by 
mult i plying the whole number of votes cast 
at the last preceding presidential election 
by five , until aftor ~ population 2f ~ 
county sh!!! h!!£ ~ ascertained by the 
next decennial census .2£ ~ United States·**~}-" 

"How e.re the ~pulations of the counties to 
be now ascertained? There i s no express 
language requiring a r esort to the ' next ' 
or any other decennial census of the 
United States . But the implication is 
clear that after the occurrence of the 
event ~hich puts an end to the further use 
of the presidential vote method tHe 
populations shall be ascer tained f rom the 
official censua of the United States. But 
which cens us? One ~hich is obsolete for 
all e~ept historical or statistical pur­
poses? Manifeatl7 the one at the time 
in current use for every other practical 
purpose-- the last one. That which ia 
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tmplied i n a statute is as much a part 
of it ,as what. is · exor essed . 2 Sutherland 
on Stat . Const . (2d: Ld . ) Sec . 500 and cases 
cited. ~e contention of the amici curiae 
cannot be austained . -{HH:-" 

~e have previously dis covered that the fees 
authori zed by statute must be collected by the Pr o­
bate Judge and accounted for by him. And a further 
report ~ust be made by him f or fees earned and 
collected; e l so for fees earned but not collected. 
there are certain fees which the Probate Judge 
may collect and f or whiCh he is not required to 
account for under the statutes and decisions . We 
refer to 

1 . Fees received for sol emnizing of marriages . 
2 . Pees received f er hearin& and det ermi ning 

inheritance taA matters. 
These fees may be r etained by tho Probate Judge as 
h is own . Tho authority for retent i on of these 
two classes of fees i s the new section 13404a which 
expressly excepts them. 

See also Smith v . Pettis 'o . 133 S (2d ) 282 
State ex r e l Jasper v O• v . Gass 
296 m. 431 . 

~bile not spec1£ically r aised in your opinion 
request # certain points should be i ncluded in our dis­
cussion of the r e cont enactment of the 62nd General 
Assembly . At the cutaot we would point out that 
Sec . 13404a does not incr ease the maxi mum pay allowed 
a probate judge, it only fixes a mlnLmum below which 
h is compensation may not fsll . 'rhe maximum compen­
sation of a probate judge under section 13404 # after 
deducting a roasonable amount f or clerk hir~ is 
the s ame paid the Gircuit Judge . 

( See State ex rel Jasper Co . v . Gass 296 SW 431; 
Smith v . Pettis Co . 136 SW (2d} 282 . } 

Thus we se e , a ~~obato judge 's ~axirn~ varies from 
county to county, dopendinb on the character of the 
judicial circuit and the volume of change o~venue 
business in the circuit. In all circuits the annual 
compensation of the lrcuit Judge will exceed v2 ,400.oo, 
the greatest mi nimum pay fixed ~or a· probate judge 
under 1M04a . . 
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Under l3404.a the . ...,robate judrea v<ho dravv a 
minimum monthly sal ary "shall o.t the end o:f e ach 
and every month-- ,.,ake and file with tho Countt 
Clerk a r e ort of all f ees actuall collect ed 

1m or h s c erk urin? tho nonth , exce t :ng 
marriage and lrilieritunco to.x fees}-- - and t hat 
he shall at the.end of t he month pay over to the 
County Tr~asurer all monies col l ected by h im or 
hi s clork duri ng the month which are r eqUirea t o 
be shown in the monthly report ------ " (Emphasis 
oure) . 

I f , however , the yearl y fees earned and col­
lected by the j udge and his clerk oxeeed the c 1n-
1mum year ly s~lary under Sec . 13404a then he i s 
entitled to a warrant on tho County Treasurer for 
all suCh excess , whero the e xcess sum, together 
with the minimum salary alr ~ady withdlawn, does 
not exceed the amount paid to the ' 1reu1t Judge , 
together w~th an additional sum to "~over all 
reasonable and n eeesar enae for clerk hire." 
See ~ec. 1 3 0 • ----

Under Sec . 2 140 R . : . o., 1939 , a ~robate 
judge i s authori zed to a ~point a clerk "who shAll 
be pa i d by said judr;e . " '!'he compensation of the 
clerk i s paid out of t he judge ' s minimum guarantee 

a l lowed under Sec . 13404a . Now, the judge, at 
the end of the year when :e collects his fees 
and l t is detcrm~ned t he amount he may r etain under 
Sec. 13404 ~ s permit ted to r~tain a further eum, in 
addition t o the maxi mum allowance , a sum to cover 
"all reasonable and necessary expenses for clerk 
h i r e . " · 

All o~ the above br1n6s us to the conclusion 
that the comoansation the probate judge paya his 
clerk q.uring the yca:r can not be paid out of fee s 
earned si nce the s tatute specifically provides t hat 
all fees must month1y be paid i nto tho Count7 
Tr easurer. •rhe probate judge must pay hie c.leDk 
out of hia minLmum aalar7. 
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Get t ing nou to the·queation as to what 
specifi c f oos the probate judge shall chargo . U .der 
Sec . 1 3404, each o.tfictal s.ct :}erformed by t he judge 
has been assigned a apeclfic f ee to be charged. 
We pr e sume the Lof_~ sla.turo intended a charge to be 
made for those acts el se the ~articular f ees woul d 
not have been set out with such exa ct itude under 
Sec . 13404a , the judge must not only make n charge 
for hi s service s but ~e must a ccount for aame eaCh 
month . He is charged with the r esponsibi lit7 and 
the statuto leaves rothinG to his discretion . Under 
the new s tatute he ia required to perform his dut7, 
charge t he f ee authorized, and account for same . 

I n pa ssing we v:ould observe t hat t here are 
cert ain courtesi es wh lch the probate j udge may 
extend without 9.D.7 thought of remuneration . No 
price tag has been put on these by the Legi s lat ure . 
Those acta for which the ·offi cer shall make a char ge 
have been enumer ated in the statute• and we conclude 
that the officer is under t he dut7 imposed by his 
office to make a charge and acoount f or same . 

Looking no• to the ~atcer of the time f or 
making and f i ling the r eports requir ed, we read 
that the probate judge "shall at the end or each 
and every month--- make and f ile a report . " 
In thi s connect ion we see that section bearing 
on the question. 

~~ction 655 . • s . ~o ., 1939 provides c&~tain 
rules for construction of statutes. It ~rovidos 

among other things " the word ' l'l"cnth' shal l mean 
a cal.endar month." A co.l en dar month is not at end 

until midnight of the las t day of the month . Ap­
plying this to the requirement of now Section 13404a, 
we believe t he f ilin · of the r eport specified shall 
take pl ace as soon thereaft er the cl ose of eaCh 
month a s i s possi ble . The soonest poss ible date 

would be t.he 1st day of t he succeeding ill.Onth • 

. Without trying t o b ecome tedious , we have 
discus sed questions not directly r aised in your 
letter, however, the thought has come to us that 
i n anticlpat~ng t hesa questions , much t ime ma7 
be saved the Pr obate judges and their cl erks . 
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C 0 N C L U S I 0 N. -- --------

From the prccodinr di s cussion we ther efore 
con clude , that w:th r spect t o ~oc . 1 3404a R. s . 
Uo, , 1 ~ 39 , a judgo cf the pr obate court uh oul d 
make a charge ~or ~ny o;ftcial a ct performed by 
him a s such O!~icer , which said act rel a t e s to h is 
off icial duties involved i n any caso n hls court. 
That t he specific f ee for each s ervice perfor med 
is def i nitel y set out and ryrovided for by statute . 
That t his officer must not only charge n fee for 
each ~r hi s offi c ial acts , but mus t account for 
a l l foos coll cted, except sol emnizat ion of uarriage• 
and ~nheritance tax hear ing fees ~ and that this 
off icer must ~ake a r eport of these official fee s 
to the county clerk . 'Urthormore , for f ees earned 
but not collect ed , he shal l a lso make a r eport. 
That a probate judge shall not account for fees 
collected ·or takin.,. ackno,vledo;•·uents on a.eeds 
or &dmin~ stering oa vh s in sttuatlons where these 
documents aro not involved in, or char geable to 
any e state i n hls court . 

A£~ .eROVED : 

ROY LfcKI.:'TRICK 
Attor ney Genera l 

LIM:LeC 

Respectrull y submitted 

L . I . OHRIS 
Aseistant At~orney General 


