
::seu . tjot>d, .tt . o . dO . 19-:>IJ , is not c....f.~pli ­
cable to counties nc...vinu a population of 
20,000 ... J.nd not r_ore thb.n 50 , 000 inhti bi t&.nt s . 

F l L E . l 
September 21, 1944 61-

Mr . a • . h • .r.:.orrison 
County s urveyor ~d 
Ex Ot:ficio Highway .£-D.gineer 
Howell County 
\,est Pl ains, Uissouri 

Dear Sir: 

This will acknowledge l00eipt of your request for 
an otti oial opinion , which reads: 

"Sootion 8d68 pro~ides u. \t1::J3 to a.isponse 
with the oftioe ot County :Ut;ht~ay 'Bn..;ineer . 

"A proviso in Section 8660 says th t ufter 
t ho first ot January 1941 in ull counties 
i n the sti..te w11.:.cn. contain or \lhich wq 
he~eutter contain not less than tw nty thou­
sand inh~bitants o~ ~ore thf~ fifty thousand 
inh .... bitc..nt a tnc; county surveyor shull bo ex 
off icio hieh'uay o~ineer, und hi s salary aa 
county .hi~lu &:y e~incer not be less than 
..,1 200 . 00 per a.tmuru noJ.· .!ore t han ~2000 .00 

. Per ~num t o be det er~ned by the County 
Court. 

"IIi your opini on ce.n the county surveyor 
under t~is proviso be deprived of the of­
fice of county anci neer by the prooe~ur• 
set out in Section 8668? An opinion :from 
your office will be great l y appreciated .~ 

.\rtiole 9 , Ohapter 46 , R. s . llissouri , 19u9 , is t he 
Hi ghway J.ngineer Law. It provides t hat tho county oourt 
may appoint a oounty highway engineer i n any coWlty d.Qd 
further prescribes his qual1t1oations, sQlary , Juties , etc . 
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section 8660 , .t . s. Missouri, 19~9, tlUthorizes tlle 
county court, in th~ir disc~otion , to uppoint the county 
su...veyor as uounty .b.i.;ln.a.r enuineer, nnu if he ls appointed 
t o such otfioe his sdlnry shall bo bovorned by sootion 
8657, i • s. Lissouri , 19~9 , hich authorizes an additional 
amount of money in liou ot all foes except those which he 
receives as county surveyor. 

section 8660 , supra, reads : 

"The oounty qourt ot the several counties 
in this state JB:j , in tlleir discretion, 
appoint the county surveyor of the1r re­
speoti~e counties to the ott1ce ot county 
highway en~ineer , provided ha be thoroUbhlY 
qualified anu co~petent , as req~ired by 
this article; unu lhen so appoiute~ , he 
shall receive the co ...... pelLSation lixed by the 
county court, as provided in section 8657, 
i n lieu or all tees, except such foes a• 
ru.•c elloweu by laTT for his so1·vicos as 
county a~veyor: P~ovided, th~t in coun­
ties in whicn the provisions or this arti­
cle wltn reference to tho appointment ot a 
county higuway en~ineer have not been sus­
pended ~s hereinhtter pr~vided, the county 
surveyor ~ refuse t o act or serve as ouch 
county hit;rh\to.y cncineer, unless otherwise 
prov1de6. by law. In t .ne event t .. at the 
county· hi{;hl;uy engineer cannot properly per­
torn all the ~uties of hio ottice , he shall , 
with the approval of the court, appoint one 
or ~ore ssistanta, who shall receive such 
compe~sation as may bo fixed by the court: 
ProvideQ, however , that in all counties in 
this stute whi ch contain or wnich ~Y her e­
after contain more than fifty thousand in­
habitants, und ~~oae taxable we~th exceeds 
or may hereatter excoed the sum of !orty­
fivo million aoll~~s , and which aajoin or 
contain therein, or ~~Y hereafter ~djoin or 
contain therein, u city ot nore thQn 100,000 
inh~bitants b) the l ust decennial census , the 
county 3urYoyor shall be ex officio county 
hi..;h-v1u.y engineer, and his a lary as surveyor 



Mr • .:> . .. u Mo:.L·rison Septowbor 21, 194~ 

and ex orticio county hi 0 hway onuineer 
shall b~ not less than three thousand dol­
lars ~d no~ ~ore thau £ivc tuoua~d ~ol-
l us , a s may be t ixed by the county cow.-t , 
and all rues collocteJ in ouch counties 
bJ t 1o survayor, tor his servi ces ~s sur­
veyo~ , anall b~ paid into t he count7 
treasury, to be pluceJ to the credit ot 
t he county revenue t und: Provided , also , 
that in the c ounties last above mentioned 
t ne oounty sul'veyar, as surveyor and ex 
ott ioio county hi~hwey ensinoer, muy ap-
point, subject to the approval ot the 
county court, such assistants us ~ be 
necessary , u nd no d.S&is·&aut ::Jhall receive 
more t han t went y-one hundred <io1lars per 
annWJt: Provided tU1·tL.er , t.aut in ul1 coun­
ties i n i..aia st;ute unl ch oontuiL or Irw.y 
here~fteL contain tw~ hundred thousana and 
leas t han tour hundred thousund inh bitanta, 
and \hie cuunty or counties oontain one 
hU.1.1dred auu. J. ii'ty mles 04.. or e ot oucad&.lll­
i zed roads, outslao of municipal corporations, 
anu w.ilich county OJ.' counti os pey to the coun­
ty ff\lrveyor u. sW.ar7 of three thou.t>unll dol­
lars o.r mare t.Lnnually, t ho co11nty aurYeyor 
ot s uch count] or oounti os u~ull be ox or;l­
cio county alun~~y ~nbineor : Provlaod further, 
uftor la.nua ..... .r 1 , 1941, tha.t i n all oouncloa 
i u t h e otat.J w~iuh cont ... Lin , or \.hic.a .Jls...Y hero­
alter contain nt>t lcs• t .J.c...l. t wenty thou.sund 
inhdbitants or ore tlla.n 1i1'ty tho-.1sand 1n­
hub1 tanta the county surYeyor shctll be ex 
off ioio oountr hi hway engineer, and hia sal­
ary a s county highway 0113ineer shall not be 
l ess t han twelve hundred <lollu.-"8 p~J. aru1u.m, 
nor luore than two llhOu.Jc.md a.oll~s .tJOl.' EUlllWil 
as ahall be det er nunt.)d by tho vounty CoUJ.·t • ., 

~ection 8857 , sup~a , reads : 

ttThe county hi~,hw~y Olldiuoor sh\All reoeiTe 
such oowpeaoation as ~Y be fixea by o~der 
of t n e county court ot his respective countr: 
Provided , his salary, shall no-t be lose than 



---,-

Mr . 8 . A . Morrison - 4- Septe~bor 21, 1944 

t1lree hundrea. dollars nor ..1ore than two 
thousand dolla19 s per unnum: Provided 
further, thut ln all counties In this 
st~tc \~nicu. oo.utuin or liJlJ:3 hereafter con­
tain ~le tuu...1 J.' li'"C~r thousand inhabitants, 
ttuu t ... 11.0so t(l...{&.ble ltealtn oxceeds, or cay 
ho~oattar eAceea , the sum of torty- t ive 
million dollcu..•s , Wld which adjoin or oon­
t ttiu. thcrei.u , o~ llil;;..y Ll.e ... :eutter adjoin or 
oou~uiu therein , a city of uor e than ono 
huuurou thousund inhabitunta by last 
dccel!nic...l census , t he county survey-or ,md 
ex o..Ltioio high\;ay enc;;ineer shall rc:ooive 
r.. st~.larr of r.ot 1 s s t.uan three thou.;and 
dollars nor .:ao~·v t~ ao. 1'1va t.b.ousund ct.ol­
l~s , us ~ be f ixea by the county court . " 

IProm a reading of ,:jection dGoO, supra, you will see 
thnt tho 60th Gene~~ .oso~bly ~onaeu that statute by- add-
1na thereto the l~s~ proviso effective January 1, 1941 
\see Laws 19.>9 , p . 674). Thi s proviso is a co':ll!l8.D.<1 that 
in those counties bctvtean 20,000 tW.d bO,OOO inha bita..uts 
the count y surve~or shull ~e ox ofticlo county hi3hway 
enc;ineer, Wl.-..~. ~·or o.>l.LCJ.i av .• :vioes hia s lary shall not be 
lesa than "'1 200 . 00 per rumut& or .lJ.O..C o tho.n " 2000 . 00 per 
annum, to bo uat~ruineu oy the county court. 

In view o~· tne tor ~oint,, wtaouDtedly the l .. o .. isla­
ture 1nten~~~ ~u~t t.u~ county aUJ.~veyor and ex otf1c1o 
county hi0 h\ ...... y ~Jll.oinecr i.u uou.ntiea of tlwt size sha}..l re­
ceive . i n ua....i t1on to hio l '\Hts a s JH.'O'il.ded by law for ser­
vices na coun~y aux·veyo~, a sala1•y or not less t han 

1 200.00 or ~oru than ~uoo . oo per unnum, as oetermined 
by the county ooUI~ . 

In Parke v . State ~oci~l Security Commiss ion, 160 
3 . w. ( 2d ) 82j , 1 . c. 82~ , the court 1n hold1nu th~t one 
ot the tun~~ent~l rules of statutory construction is to 
deter~ne t uo leoisl~tive intent from ~ ~cneral considera­
tion ot t_c ol~ a~t, illLu tne intent as eauoed froa the 
whol e will prov-11 over that ot a particul ar part con­
s i dered separatelY, s~ld : 

" * * • It is well est.1bllshed. t at 'in 
condtru1ng a stutute , t~u ~ewisl&tive in-
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tent ion is to be determined trom a '!j­
era! conslderatTon or the whore-aot th 
re7i'reuce 'lio the subJoC't.cn.atter ~ UJ.Oh 
it &ppliac1 , an<1 the particular topio 
under which the language in question ia 
touna, t.l!<l tho i.utent as deduoed. trou the 
whole wrrr prevail overtnat 01' a partiOU­
}tr narr-oonsiaer d--sej)~ratilf -,., %· * 

is a oardln81 rule oi cons ruction ot 
statutes that effect mu~t be given, it po~­
sible, to tne whoie smteana everY~ / 
thereof . To ~nls end It ia~e uuty ot 
the court, so far as practicable , ~o recon­
cile the different provisions so as t o make 
them consistent , harmonious , and sensible. 
* .. * .. 

A careful research tails to find any case wherein the 
court has apeoitioally pasaed upon your question. 

In St~t e ~ . Johnson, 17~ ti . ~ . (2 ) ~11, tho count7 
court, t he r opon.aent t Aerein, held t.ue luut proYiso here­
inabove rofe~rea to in ~ection 8660 , supra, ~as unconstitu­
tional, ..W1.4 J7ui:•ti....or.w.o.rt. t .u.o uot.Jlty su..rveyo4•, 6.3 x ol'ticio 
hi~nway engin er, .~~ n ~le~L~~ tu ~erlor~ tne autiua of 
county n.ighway enoinoer, eu1o.1 they refused to per.m.it him to 
p rtorm s~id functions thuroatter ~s ex oitioio oount7 hish­
way en&ineer, unU. a lso .L et \18 d to pay hiJil ~ vr a.uy 3Uch ser­
vioea that he was w1111nu to ~ender. 1~a ex oltioio county 
hi s hway enulnoe~ tlled a petition t or u v~lt of mandamus in 
t he vUproLLe Court to force t.uo county OOI.lrt to r-einstttte 
hi~ to such off ice ~u pay uim Q s~ury or yl 25. 00 ~er uonth 
froJ.!l <:llld attur January 1 , 1943. The oUP..L e.me <.,ourt , in mak­
inti the writ permahent , held said proviso to bo constitution­
al , an. a fUJ. tu~r uelu l.JJ. ... t tho c ount7 court waa \•i tuou t power 
to septU·ttte 0 1· ttbvlish tae two oft lees o1' collllty .:;J\U·Yeyor 
and ex otl"!oio co\Ulty u.lc,h\tu..Y 04!<;>inaer . h.e~oru~ub t .aa re.wova.l 
ot suid of.L icer for de.reliotion o~· duties , avon tao ugh aec­
tion 8558, ~\ • ;;, • • io . l9iJ\}, &peoi1'1~ally p..:-ov1<1os J.' or rell.I.OVal 
by the county court or the oou.nty highway on<.:>ineer only, and 
not ex o1·f1cio oounty hieh~ay engineer, tor der eliction ot 
duties, t ae ...,upre~e Cuu.rti hel d that ~uch .1eotion h..La no ap­
plication t o ~ounties wherein tu~ county s~·v~yor ia made 
ex offic io county hl¢hWat o~ineer, u~u thut it that could 
be done i t ooul~ only be uone wlucr nrticl ~, vhbpter ~. 
rt . ~ . 4o . 19~9, l lh ich is t ho bunexal proo~duro for ro~oval 

• 
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ot county officers. In so holding the court said, 1. c. 
U 4 : 

"We hold t hat the l ast proviso to s ec­
tion 8660 is constitutiona l and valid, 
that in counti es of the cl ass to which 
.3t. Francois county belon15s the county 
surTeyor is ex otticio county hi~hway 
enbineer and t h county court is without 
power to separate t he t wo ottices or to 
abolish ei ther ot them. Under the pro­
viso t he count7 court does h~ve discre­
tion to tix the annu~l salary or the 
county highway engineer at trom ~1,200 
to ~2,000. As that discretion was not 
expreaaly exercised in tnis case, relator 
i s e..!ti tled t o the minimw:1 salary. St te 
ex rel. v . Bulger, 289 Mo. 441, 2J3 s . 1. 
486. 

"Responuents argue t hat, under Section 
8&58, t he county court had Jurisdiction 
t o re~ove relator tor dereliction ot duty. 
~iliat we have already sai d dispose• ot that 
contention. Section 8658 has no upplioa­
tion to counties wher ein the count y sur­
veyor i s made ex otticio hi ghway engineer. 
I n such c ounties the county court has no 
Jurisdiction t o remove t he highwaJ engineer 
tor any cause. The Jurisdiction t or t hat 
purpose is lodged in t he Circuit court by 
Article 3 or Chapter SJ , Revised Statutea 
ot Missouri 1939, Mo. R. $ . a • Secs. 1 2828-
12~5, vol, 24 , pp . 7 to 16. ~von then the 
proceedin6 would be against the otticer, 
not as 'county hi ghway engineer,• but aa 
'county surTeyor a.nd ex or ticio county high­
way engineer.'" 

Section 8668, • • s. ~issouri, 1939, prescribes the pro­
cedure tor suspending the provisions ot sai~ ~~ticle 9, Chap­
ter 46, and reads : 

"Whenever a petition, signed by at l east 
ten per oent ot the taxpaying citizens and 
voters r epresenting at l east t wo- thirds ot 
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the townships of any county in t his 
state, shall be presented to the county 
court thereof asking that a proposition 
be submitted to tno qualitieJ voters ot 
t he county, to determine whether or not 
the provisions or this article shall con­
tinue to applT to such county, the court, 
after due consideration , may order that 
a proposition ror the approval or reJec­
tion of the provisions ot tnis al~ticlc be 
subcitted to the qu 11t1ed voters or the 
county at any general election held tar 
the purpose or electing county officers, 
or upon a petition, signed by at least 
tit teen per cent ot the taxpaying citizens 
and the voters representing at least two­
thirds ot t he townships or any county in 
this stut e askina that such proposition be 
submitted, at a special election, the 
county court shall call the special elec­
tion tor the submission or such proposi­
tion within ninety days from the filing 
or suoh petition: Provideu, such special 
election shall not "be held within ninety 
do.ys ot any general election. The county 
court shall give notice of such election 
b7 publishing the same ill so e newspaper 
published in the county. such notice shall 
be published for at least two consecutive 
weeks , the l ast insertion to be within ten 
days next before such electioA, ana such 
other notice may be given as the court may 
deeu proper. The proposition so submitted 
shall be printed on the ballots in the fol­
lowing form: 'lor county highway enuineer 
l n' ,' ' Atiainst county hi ghway engineer law,' 
w1 th the direction ' ... .!ark out tho olauae you 
do not f avor.' It a maJority ot thoae vot­
inv a t sueh election upon the proposition 
voto tor t he county hi~hway engineer law, 
then this article shall remain 1n tul.l torce 
and ettect in such county , but it a maJoritT 
of those voting at such election upon the 
propos! tion vote against the count7 hie;hway 
enuineer law, the11 t his article and the pro­
visions of t he l aw relating to the appoint­
ment una duties ot a oounty hi~hway engineer 
sh~l not be enforced in suoh county. " 
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Section 865i, d . s . Missouri, 19~9, further pro­
vides t hat i t a majority of the qualified voters at an 
election provi ued f or in Section 8 668, supra , vote against 
t he county hi 6hway engi neer law, the county survero~ shall 
be ex of ficio county hi 8hHcy engi neer, and pr oscribes wba:t 
his duties and sdlflr7 shall be t hereafter, which, to say 
t ne least, i s i ndi cative t o t ne writer that under any cir­
cumstances the county sur veyor will be ex off icio h i ghway 
on61noer, even t hough the majority of t he vote is a&ainst 
the county hi ehway engineer l uw. J bout t no onl y dif fer­
ence is t lw.t ilia salary as s uch ex off icio county hi ghway 
engineer i o changed. Ho ever, in view or St at e v. JohnaOil , 
supra, we ae~iously doubt i f the provisions or s ectiona 
8668 and 8669, s upra, are ~ppliuable t o counties haviDg 
20,000 and not nor a thon 50,000 inhabitants, t or the rea­
son the count y hi ghway <:>ngineer 1 • did not apply when it 
came to r emovinG him t or uerel1ct1on of duty, but applle4 
only to the appointment OJ." u county hl.ghwo.y. engineer, und 
not as ex o t ioio county hi~hway engineer, aud , f urther, 
the last proviso in Section 8660, supru , by t he uae of the 
word "shall" makes i t mandatory that the county surveror 
i n counties having 20 , 000 and not mor e than 50 , 000 in­
habitants ohall a lso be ex ott icio county hiLh~~ encineer, 
and for the f urther r eason th~t s~id amendment to ·s ection 
8 660 , whereby the county surveyor shall be ex o£.1~1& 
county highway e~ineer , is a l atex enactment t han Sec­
t i ona 8 668 ~~ 8669, supra. 

UsuallT t he uae ol the wor d "ahall" i ndicates a man­
uate. ( Seo .;tat e ex rel. St eT ens v . t.:Jurdema.n , 246 s . \f . 
189, 295 l!o. 566; ::x part e Br own , 297 s. w. 445. ) 

It has been f requently' announced by the courts t hat 
in case of an irreconcilable conflict in statutes, the 
l atter enactl:lent will prevail . .~. .. s stdt ed in St o.te ex rel. 
v . Gideon, 27J Mo. 79, 1 . o. 87: 

"The l aw is well settled that where t here 
i s a irreconcilabl e conflict between two 
dirferent parts or the s atte act, a s a rule 
t he l a st in order of position will control 
unles s there is some special r eason tor hold­
i ng to t he contrary , whi ch does not exiat in 
t hi s case. The authorities so holdi ng are 
numeroua. * * *" · 
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I.n Spurlock -v. Wallo.ce et o.l . , 204 Uo . :~PP• 6'14, the 
court in holctint; that t he county court I.ll8Y order warrants 
drawn t o road overseers without tirst having roceived the 
approval or the county surveyor or ex o~ricio county high­
way e113ineer, where t he county voted not to h<4ve county 
highway e~inoer and ~bolish sucn oft ice, saiu, l. c. 678: 

"It t he content ion made by ~ppellant 
should be uphelQ, then we ~ust neces­
sari l y hold that to vote uuder s ect ion 
10571, and t o thereunder ubolish t he 
hi ghway e~inoor ClOt , meant s i mply a 
cha.nge or the manner and amount ot oo.m­
pensation to be p id to the party act-
Ing as h i ghway en3ineer , as the appellant 
is contending that he i s duty bound to 
per lor m exaotlJ the same service that the 
hibhwaJ engineeE woul d have pertoraed 
even though the people have voted out 
this l aw. \\e ca.nnot lend so.nctiQn to 
tnia narrow construction, a3 it would a p­
pear tndt the purpose or sections 10671 
and 1057~, a evise Statutes 1909 , was to 
permit tne peopl 01' a county to abolish 
t ue otfioe ot nighway onuineer yet to 
l eo.v it ~osoible t or tho ourveyor to per­
torm the uutlo~ that t he hlghway en~ineer 
would h vo performed had the l ou not been 
voted out , provided he acted under the 
oxders and direction or the oounty court . 
The general intent of section 10571 wa• 
to permit the people ot a county t o vote 
out nigh~ay engineer and to boli8h the 
duties ot such ellts,ineer • and that L.ore 
wus intendea by said section than to 
merely g1Te t hem t he right to change the 
·rorm and amount or compensation." 

This i ndicates that the court did not asree with the 
a_ppellant t ho.t a vote uncier s ection 10571 (w.nioh is praoti­
oal~y t he sawe a s SectioA 8668, supra) to abolish t he high­
way engineer 1D.eant simpl,- a change in manner and al!lOunt ot 
compensation t o be paid the party acting a s county highway 
enoi neer, but that Seotiou.a 10571 and 10572 ( which are 
practically tne s ame a a s ections ue~a and .86o9 , supra) wer e 
enacted to per mit a county to a bolish the orr ioe or oount7 
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hiGhway eD6ineer und l et t he county surveyor perform said 
duties of suid county highway cnuineer, anu also to perform 
such servi ce as ordereu by the county court. 

Apparently, section 8660, a s amended by the 60th Gen­
erl-.11 J~ssembl.y , and .;eotions 8668 und 8669 , .rt. s . .Ussouri , 
19J9 , are irreoonciluble , out even it t hese statutory pro•i­
sions could be harmoniously construed so a s to uive all part s 
thereof some r easonable construction , under Jection 8669, 
s upra, t he county surveyor would becouo ex officio count7 high­
W4Y enJ1neer , with a salnrr ~s proviuea by s ection 8669 , supra, 
i n uddition to those fees h e is entitled to receive as county 
surveyor. no .• evel", we a re of the opinion that slnce these pro­
visions cwnnot ul1 oo reconciled , aud furtheruorc t hat the 
amendment to .,)ection 8660 , supra , apparently wo.s int ended to 
be un except ion which shoulu not be attectea by Sections 8668 
and 8669 , supra, and also beinb the l at est statutory enactment, 
it must pr vail over all other pro•isions. 

CONCLUJION 

Therefore , we are ot t~lu opinion t hc..t 3ections 8"68 
and 8669 , . h s . ~'issouri , 1939 , do not app].y to t l.i.e office of 
county surTeyor ~d ex offi cio county hi~~«Y enuineer in 
counties h..1T~ 20 ,000 inh bite.nt s e.nu .t!Ot tlOre than 50, 000 
inhabitants, hS pr ovided i n the l Lst prOViSO Of Section 8660 , 
1l . s. '.disaouri , 19J9 ; t .b.o.t tl.~.e coU{lty surveyor in s uch coun­
ties shall a lso be ex o!fi c i o couuty l iyh.ay en0 i neer and be 
entitled to t he s-l ary deter~ed by th county court far his 
service s cdJ e:x ott1c io count y h i .. cy e.uo.J!ne r , a.s provi ded 
in section 8660, supra . 

.. a.PPi" OV ... L : 

vANE C. THURLO 
Acting At t orney General 

.t\RH: BR 

Respectfully sub~tted 

AlJ'a"'Urr R . iL ... il·i·.L'T , Jr . 
Assistant \ttorney General 


