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County Surveyor and

Sec. Booo, e Se. MO, 1909, is not appli-
cable to counties having a population of
20,000 and not more than 50,000 inhabitants.

FILE

7/
/-"f'z/é

Ex Offieclo Highway Zngineer

Howell County
West Plains, Missouri

Dear Sir:

This will acknowledge receipt of your reyuest for
an offieclial opinion, which reads:

"Seotion 8668 provides a way to dispense
with the office of County IHighway Engineer.

", proviso in Sectlon 8660 seys that after
the first of January 1941 in ell counties

in the state wilch contain or which may
hereafter contain not less than twenty thou-
sand inhebitants or more than fifty thousand
inhabltaents the county surveyor shall be ex
officlo highway engineer, and his salary as
county highway engineer not be less than
$1200,00 per aunum nor uwore than $2000.00
.per annum to be deteruined by the County

Court.

"In your opinion can the county surveyor

under this proviso be deprived of the of-
fice orf county engineer by the E:gcoduro
gset out in Section 86687 An op

on from

your office will be greatly appreciated.”

Article 9, Chapter 46, R. S. Missouri, 1959, is the

Highway Enginecer Law,

It provides that the county court

may appoint a county highway engineer in any county and
further presoéribes his qualifications, salary, duties, ete.
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Section 8660, . S. Missouri, 19359, authorizes the
county eourt, im their discretiom, to appoint the county
surveyor as county highway engineer, and if he 1s appointed
to such office his salary shall be govermned by Section
8657, R. S. kissouri, 1959, which authorizes an additional
amount of money in lieu of all fees except those which he
receives as county surveyor.

Section 8660, supra, reads:

“"The ¢ounty court of the several counties
in this state may, in thelr discretion,
appoint the county surveyor of their re-
spective counties to the olfice of county
highw enzineer, provided he be thoroughly
qualiried amnd coupetent, as regquired by

this erticle; and when so appointed, he
shall receive the cowpensation fixed by the
county court, as provided in section 8657,
in lieu of all fees, except such fees as
are allowed by law for his services as
county surveyor: Provided, that in coun-
ties in which the provisions of this arti-
cle with reference to the appointment of a
county higiway engineer have not been sus-
pended as herelnafter provided, the county
surveyor may refuse to act or serve as such
county highwuy engineer, unless otherwlse
provided by law. In the event that the
county highway engineer cannot properly per-
form all the duties of his office, he shall,
with the approval of the court, appoint one
or more assistants, who shall receive such
compensation as may be fixed by the court:
Provided, however, that in all counties in
thls state which contein or which may here-
aelter contain more than fifty thousand in-
habitants, and whose taxable wealth exoceeds
or mway hersafter exceed tihe sum of forty-
five million dollars, and which adjoin or
contain therein, or may hereafter adjoin or
contain therein, a city of more than 100,000
inhabitants by the last decennisl census, the
~county surveyor shall be ex officle county
highway engineer, and his salary as surveyor
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and ex officio county highway engineer

shell be not less than three thousand dol-
lars and not more thau rive thousand dol-
lars, as may bhe fixed by the county court,
and all rfees collected in such counties

by tiae surveyor, for his services as sur-
veyor, sihell be paid into the county
treasury, to be placed to the credit of

the county revenue fund: Provided, also,
that in the counties last above mentloned

the county surveyor, as surveyor and ex
officio county highway engineer, may ap-
point, subject to the approvel of the

county court, such assistants as may be
necessary, and no assistaut shall receive
more than twenty-one hundred dollars per
annum: Provided further, that in sll coun-
ties in This state wnlch contain or may
hereafter contain two huundred thousand and
less than four hundred thousand inhabitants,
and whic: county or counties contain one
hundred and fifty wiles or wore of macadan-
ized roads, outside of municipal corporations,
and walch county or counties pay to the coun~
ty surveyor a salary of tuaree thousand dol-
lars or more annually, the county surveyor

of such county or counties siiall be ex offi-
clo county aighway cmglneer: Provlided further,
after January 1, 1941, that in all counties
in the state wniuh contain, or whieh muay here-
after contain not less than tweaty thousand
inhabitents or more than rifty thousand in-
habitants the couanty surveyor shall be ex
officlo county highway engineer, and his sal-
ary as county highway engineer shall not be
leas than twelve hundred dollars per annum,
nor wore than two thousand dollars per annum
as shall be determined Ly the County Court.”

Section 8657, supra, reads:

"The county hi hway englneer shall recelve
such compensation as may be fixed by order
of the county court of his respective county:
Provided, Lis salary, shall not be less than
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tares hundred dollars nor wore than two
thousand dollars per annum: Provided
further, that in all counties In this
state wihichh contain or may hereafter con-
tain more thaa (ifty thousand inhsbitants,
and whose taxable wealth exceeds, or may
hereafter sxceed, the sum of forty-five
wmillion dollars, and which adjoin or con-
tain therein, or may hereafter adjoin or
coutain therein, a city of wore than one
hundred thousand ilnbabitants by last
deceunisl census, the county surveyor aand
ex officio highway engineer shall receive
& salary of not less thau taree thousand
dollars nor more tham five thousund dol-
lars, as may be fixed by the county court."

From ¢ reading of Section 86680, supre, you will see
that the 60th Genercl .ssembly amended that statute by add-
ing thersto the last proviso eifective January 1, 1941
(see Laws 1959, p. 674). This proviso is &« coumend that
in those countles between 20,000 aund 50,000 inhabitants
the county surveyor shall be ex officio county highway
engineer, ~ud for such services his selary shall not be
less than ;1200.00 per annum or more than §$2000,00 per
annua, to be deteruined by the county court.

In view of the foregoing, undoubtedly the Legisla~
ture intendea thetl the county surveyor and ex officio
county highwey ecunglineer iu counties of that size shall re-
ceive, in adaltion to his rees as provided by law for ser-
vices as ccunty surveyor, a salary ol not less than
$1200,.00 or more thaun $2000.00 per annum, s determined
by the county court.

In Parks v. State Soclul Security Commission, 160
S. We (2d) 825, 1. ¢. 825, the court in holdinz that one
of the fundawental rules of statutory counstruction is to
determine tie legislative lntent from a general considera-
tion of tie wiole act, wna the intent as deduced from the
whole will prevall over that of a particular part con-
sldered separately, sald:

w ¥ * ¥ 7t is well established that 'in
construing a statute, tue legislative in-
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tention is to be determined from a ‘55-
eral consideration of the whole aet with
relereunce Lo the subject matter L0 walich
it applied, and the particular topiec
under which the language in question is
founa, and the 1utont as dudnccd from tho

wiole will prevall ov ovor T Lhat o a nart ou=-
auns!?%ii%
is a ecardinal rule ol cons rnotiou of

statutes that elffect muat be ven, E%f
sible, to the whole statute _335[ .
thereof, 1To thls end i1t is the dub %

the court, so far as practicable, to recon-

c¢ile the different provisions so as to make

Eh:n‘oonsi steut, harmonious, and seasible.
L]

4 careflul research fells to find eny case wherein the
court has specifically passed upon your question.

In Stute v, Johmsom, 175 5. W. (2d) 411, the county
court, the respondent therein, held the last proviso here-
inabove referred to in Section 8660, supra, was uncounstitu-
tional, anu furtlhermore tue county surveyor, as ex oificlo
highway englineer, nhed neglected to perform the duties of
county alighway engineer, aud they refused to permit him to
perform sald functions therealfter as ex officio county high-
way engineer, and slso refused o pay him for any such ser-
vices that he was willing ¢o render. The ex oificio county
hizhway englneer filed a petition for a wrlit of mandamus in
the Supreme Court toc forces the county court to reinsitate
him to such office aud pay iLlm a salary ol ¢1l25.00 per month
from and after Januwary 1, 1943. The Supreme Court, in mak-
ing the writ permanent, held said proviso to be constitution-
el, and furtner held tihat the counly court was without power
to separate or ubolish the two offices of county surveyor
and ex oillcio county hlghway eugineer. Regardlug the rewoval
of said officer for dereliection orf duties, even though Sec~-
tion 8658, L. 3. Mo. 1939, specilicelly provides for removal
by the county court of tlhe county highway engineer only, and
not ex oifficio county highway engineer, for dereliction of
duties, the oupreme Court held thet such section lLas no ap-
plication to counties wherein the county surveyor is made
ex officio county highway euglneer, wud that 1f that ocould
be done it could only be done under nrticle o, Clhepter 895,
Re Se Moo 1959, which 1s the general procedure for removal
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of county officers. In so holding the court said, l. c.
414:

"ye hold that the last proviso to Sec-
tion 8660 is constitutional and valid,
that in counties of the class to which
5t. Francols count{ belongs the county
surveyor is ex officio county highway
engineer and the oounti court is without
power to separate the two offices or to
abolish either of thew. Under the pro-
viso the county court does have discre-
tion to fix the annual salary of the
county highway engineer at from {1,200

to $2,000, As that discretion was not
expres exercised in this case, relator
is eutitled to the minimum salary. State
:Earol. v. Bulger, 289 Mo. 441, 233 S5. W.

"Respondents argue that, under Section
8658, the county court had Jurisdiction

to remove relator rfor dereliction of duty.
Vhat we have already sald disposes of that
contention., Section 8658 has no applica~
tion to counties wherein the county sur-
veyor is made ex officlo highway engineer.
In such counties the county court has no
Jurisdietion to remove the highway engineer
for any cause. The Jurisdiction for that
purpose is lodged in the Circuit Court by
Article 5 of Chapter 85, Revised Statutes
of Missouri 1939, Mo. R. Ss A« Seocs. 12828~
12855, vol: 24, pp« 7 to 1l6. Even then the
proceeding would be agalnst the officer,
not as 'county highway ineer,' but as
'county surveyor and ex oificio county high-
way engineer.'™ '

Section 8668, 1. 5. Missouri, 1959, prescribes the pro-
cedure for suspending the provisions of said srtiecle 9, Chap-
ter 46, and reads:

"Whenever a petition, signed by at least
ten per cent of the taxpaying clitizens and
voters representing at least two-thirds of
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the townships of any county in this

state, shall be presented to the county
court thereof asking that a proposition

be submitted to the gualilfied voters of

tlie county, to determine whether or not

the provisions of this erticle shall cou-
tinue to apply to such county, the court,
after due congideration, may order that

a proposition for the approval or rejec-
tion of the provisions of this article be
submitted to the qualirfied voters of the
county at any general election held far

the purpose of electing county officers,

or upon & petition, signed by at least
fifteen per cent of the taxpaying citizens
and the voters representing at least two-
thirds of the townships of any county in
this state asking that such proposition be
subnitted, at a special election, the

county court shall call the special elec~-
tion for the submission of such proposi-
tion within ninety days from the filing

of such petition: Providea, such special
election shell not be held within ninet
days of any general election. The county
court shall give notice of sueh election

by publishing the same in some newspaper
published in the coumty. Such notice shall
be published for at least two comnsecutive
weeks, the last insertion to be within ten
days next before such election, and such
other notice be given as the court '.5
deem proper. n;ie proposition so submitte
shall be printed on the ballots in the fol-
lowing form: ‘'For county highway engineer
law,' 'igainst county highway engineer law,’'
with the direction 'Mark out the clause you
do not favor.' If a majority of those vot-
ing at such election upon the proposition
vote for the county highway engineer law,
then this article shall remain in full force
and elffect in such county, but if a majority
of those voting at such election upon the
proposition vote against the county highway
engineer law, then this article and the pro-
visions of the lew relating to the appoint-
ment and duties of a county hishway engineer
shall not be enforced in such county."
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Section 8669, k. S. Missouri, 1959, further pro-
vides that if a majority of the gualified voters at an
election provided for in Section 8668, supra, vote against
the county highway engineer law, the county surveyor shall
be ex officio county highwaey engineer, and presecribes what
his duties and salary shall be thereafter, which, to s
the least, is indicative to the writer that under any ocir-
cumstances the county surveyor will be ex officio highway
engineer, even though the majority of the vote is against
the county highway engineer law. .bout the only dirfer-
ence is that his salary as such ex officio county highway
engineer is changed. However, in view of State v, Johnsonm,
supra, we seriously doubt if the provisions of Sections
8668 and 8669, supra, are applicable to counties having
20,000 and not wmore then 50,000 inhabitants, for the rea-
son the county highway pnginocr law d@id not apply when it
came to removing him for dereliction of duty, but applied
only to the appointment of a county aighway. engineer, and
not as ex oiricio couaty highway engineer, aud, further,
the last proviso in Section 8660, supra, by the use of the
word "shall"” makes 1t mwandatory that the county surveyor
in counties hav 0,000 and not more than 50,000 in-
habitants shall 80 5- ex officio couaty highm engineer,
and for the further reason that said amendment to'acctio:
8660, whereby the county surveyor shall be ex ol.lele
county highway englneer, is a later enactment than Sec~-
tions 8668 and 8669, supra.

Usually the use of the word "shall" indicates a man-
date. (See State ex rel. Stevens v, Wurdeman, 246 3. V.
189, 295 Mo. 566; Ex parte Brown, 297 S. W. 445.)

It has been freguently announced by the courts that
in case of an irreconcilable conflict in statutes, the
latter enactment will prevall. .4is stated im State ex rel.
Ve Gid“a. 273 Moe 79’ l. c. 87;

“The law is well settled that where there

is a irreconcilable conflict between two
dirfferent perts of the same act, as a rule
the last in order of position will control
unless there is some specizl reason for hold-
ing to the contrary, which does not exist in
this cese. The authorities so holding are
numerous. * ¥ *w i
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In Spurlock v. Wallece et al., 204 Mo. Lppe. 674, the
court in holding that the county court wmay order warrants
drawn to road overseers without first having received the
approval of the county surveyor or ex oificio county high-
way engineer, where the county voted not to have a county
highway enzineer and sbolish such office, saia, 1., c. 678:

wIf the contention made by appellant
should be upheld, then we wust neces-
sarily hold that to vote uunder section
10571, and to thereunder ubolish the
highway engineer act, meant simply a
change of the manner and amount of com=-

ensetion to be paid to the garty act-

ng as highway enzineer, as the appellant
is contending that he 1s duty bound to
gerrorn exactly the same service that the

ighway engineer would have perrormed
even though the peopls have voted out
this law., We cannot lend sanction to
this narrow eonstruction, as it would ap-
pear that the furpOlD of sections 10571
and 10572, Revised Statutes 1909, was to
permit the people ol a county H0 abolish
the orfice of highway engineer yet to

eave 1t posslble for ihae surveyor % -
orn?tho u:!as that the h!gggng on? n£:§

would have performed had the law not been
voted out, provided he acted under the
orders and direction of the county court.
The general intent of section 10571 was
to permit the people of a county to vote
out a nighway engineer and to abolish the
duties of such engineer, and that wore
was intended by suld section than to
merely give them the right to change the
form and amount of compensation."™

This indicates that the court dld not agree with the
appellant thaet a vote under Section 10571 (which is practi-
cally the same as Section 8668, supra) to abolish the high-
way engineer meant simply a change in manner and amount of
compensation to be paid the party acting as county highway
engineer, but that Sections 10571 and 10572 (which are
practically the same as Sections 5668 and 8669, supra) were
enacted to permit a county to abolish the office of county
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highway engineer aund let the county surveyor perform said
duties of sald county highway engineer, and also to perform
such service as ordered by the coumty court.

Apparently, Section 8660, as amended by the 60th Gen-
eral ,Assembly, and Sections 8668 and 8669, R. S. Missouri,
1959, are irreconcilable, but even if these statutory provi-
sions could be harmoniously construed so as to give all parts
thereof some reasonable construction, under Section 8669,
supra, the county surveyor would become ex officio county high-
wuy engineer, with a salary as provided by Section 8669, supra,
in addition to those fees he is entitled to receive as county
surveyor. However, we are of the opinion that since these pro-
visions cunnot all be reconciled, and furthermore that the
amendment to 3Section 8660, supra, aspparently was intended to
be an exception which should not be affected by Sections 8668
and 8669, supra, and also being the latest statutory enactment,
it must prevaeil over all other provisions.

CONCLUSION

Therefore, we are of the opinion thet Sections 8568
and 8669, R. S. Missouri, 1939, do not apply to the office of
county surveyor end ex officio county highway engineer in
counties having 20,000 inhabitents and not more than 50,000
inhsbitants, as provided in the lest proviso of Section 8660,
Re S, Missouri, 1959; that the coupty surveyor in such coun-
ties shall also be ex officio county highway engineer and be
entitled to the sulary determined by the county court far his
services as ex officio county highway engineer, as provided
in Section 8660, supra.

Respeoctfully subuitted

AUBREY R. H«MMBTT, Jr.
Assistant Lttoruney General
APPROVED:

Acting Attorney General
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