HEADING . : Officders: Fleld Representatives of State
: Service Officer not public officers. Nor
~do statutes preclude holding office
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Treasurer at same time. Offices are not
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June 28, 1944

~

Honorsble R, Leroy Miller : FILED
Prosecuting Attorney,

Grundy County -
Trenton, Missouril Y s

Dear Mr, Miller:

)

This will acknowledge the receipt of your letter,
dated May 29, 1944, requesting an opinion of this
office, whicl is as follows:

“Mr, Bem W, Gallup, County Treasurer of Grundy
LCunty, is desirous of obtaining an appointment
as Fleld Representative of the State Service
Officer's Department providing he could receive
this appointment and retain his offiee as County
Treasurer.

"iir. Gallup has been Service Officer for the local
American Legion Post for the past eight years and
has teken care of the servicemen's clalms for the
Red Cross since the beginning of the war. He
stated he would have ample time to attend to the
duties of the Service Officer's Fleld Represen-
tative as he has a deputy in the Treasurers office
qualified to carry on in his pbsence.

"I have found no law to prevent Mr. Gallup from
being appointed as Fleld Representative of the
State Service Officer's Department and at the
same time retain his office as County Treasurer.
The only law I was able to find relative to the
same was Section 12, Article 1V of the Conati-
tution which refers to members of the general
assembly; Section 18, Article 1X which refers to
counties of over 200,000 (the population of our
county being about 15,000); and Section 4, Art~
icle X1V which refers to federal and stat
officers. :

"Could I have your opinion on this matter."
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The ' rules against holding of two offices apply
only where the holding of two public offlces 1s invol~
ved., There is no qmstimﬁtlﬁﬁr e County Treasurer
is a publiec officer, but a question arises as to wheth-
er a fleld represcntative for the state service officer
could be considered as a public officer. As 1s stated
in 42 Am, Jur. Sec. 6l¢

"The vrohibition against one person holding more
than one offlice at the same time has reference
to o flces, as distinguished from positions in
the public service that do not arise to the
dignity of offices.”

A definition of "publie officer" was glven in the
cese of Stete ex rel vs, Bus, 138 Mo.325 at page 331.
There the court said:

"A public office 1s defined to be'the right, auth-
ority and duty, created and conferred by law, by
which for a given period, elther fixed by law or
enduring a% the pleasure of the creatling power,

an individuel is Iinvested with some portion of the
sovereign functions of the government, to be ex=
erclsed by him for the benefit of the publiec.'
#%%, It can make no difference that the appointment
is made by the sheriff, or that it is In the nature
of an employment, or that the compensation may

be fixed by contract. The power of appointment
comes from the state, the authority is derived from
the law and the duties are exercised for the bene-
fit of the public." (The court in the last sen-
tence gquoted was speaking of the office of deputy
sheriff.)

In Hudson v. Annear (Colorado) 75 Pac.2d 587, the
court sald:

"Although an office is an employment it does not
follow that every employment 1s an office; a
position, the duties of which are undefined and
which can be changed at the will of the superior,
is not an office but a mere 'employment' and the
1ncu=b.nt is not an 'officer' but a mere 'employ-
ep.'

There 18 no speciflc title of "rleld representative"
of the State Service Officer in the law but he would
probably come within the word "assistants" as used in
Sec. 15086 of . B. 28 (62nd General Assembly in Extra
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Sesslon.) Section 15086 provideal

"The sald State Service O0fficer shall employ such
essistants as may be necessary, eand within the
limite of funds appropriated for such purpose.
All of such assisteants shall have served in the
iidlitary TForces of the Unlted States and shall
have been honorably discharged therefrom. The
State Service Officer shall employ such attor-
neys, consultants, clerks, stenographers and
employees as may be necessary to properly carry
out the provisions of thls act, end within the
limits of the funds approprieted therefor."

Section 15086-A providest

"The salery of the State Service Officer shall
not exceed the sum of $3,600 per year, and

the salaries of the assistents, attormeys, con-
sultants, clerks, stenographers and employees
shall be determined and fixed by the State Service
Officer, subject to the approval of the Governor."

Section 15086~D provides:

"?he State Service Officer 1s, by himself, or
through his duly appointed assistants, suthorized
to adminkster oaths, end acknowledge powers of
attorney in favor of the State Service Offilcer,
end such other instruments as shall be used

in connection with applications and matter per-
taining to clalms of any nature against the United
States of America or any State under any law or laws
pertaining to the rights of veterans, their legal
representatives and dependents, living within the
State of Missouri."

Section 15086-~E provides:

"The State Service 0fficer, hls assistants, and
eall attorneys, consulta ts, employees and per-
sons commisslioned by the Govermor shall not for
themselves accept, receive or charge any money,
article or thing,of velue for the performance
of any such service rendered to any veteran,
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his or her legal representatives or dependents,
at any time or In any manner, and any person
who shall violate the provisions of this Section
shall be deemed gullty of a misdemeanor."”

Section 10384 provides:’

"The State Service Officer and all subordinates
and employees of sald State Service Officer shall
familiarize themseolves with all laws, both fed-
eral end state, relating to the rights of ex-
servigy men and vomen, thelr legal representatives
and ) te# = %, It shall be the duty of the
State Service Officer and his assistants to co-
operate with the several offices of the United
States Employment Service, the United Veteran's
Administration and all other federal and state
offices legally concerned with and interested

in the welfare of veterans and their dependents 3 i =

These arc the sections in the law which relate to
the asslstants and other employees of the State Service
Officer. The number, tenure, salary or specific dutles
of these ssslstants are not provided for in the law,

By Section 15086-D the State Serviee Offiger can
empower hls asslistants to adminlster ocaths and acknow-
ledge powers of attorney in favor of the Btate Service
Officer, They do not have the right to take powers of
attorney in their own name. All the powers and dutles
under the act are vested in the State Serviece Officer
and he has complete charge over and direction of his
assistants, theilr office does not have any power or
authority in itself but ls under the minute direction
of the State Service Officer. It does not seem that
under these conslderations these assistants exercise
or have vested in them any of the sovereign power
of the state and hence they cennot be considered publiec
officors.

There is no specific requirement that the county
treasurer devote a2ll of hles time tc the duties of his
office. Indecd, Sectlon 13799 would infer that the
county treasurer could heold emother officey inasmuch,
as it specifically excluded sheriffs, mershalls, clerks,
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collectors, or deputies of such cfficers from Deing
county treasurer, thereby inferring that other office
holders not within these groups could aleo hold the
office of county treasurer; nor ls there anything
epparent in the laws showing the scope ol the actlive
ities of these two offlces that would meke them in-
compatible., As ls stated 1ln 42 Am, Jur. Sec. 70,
"Incompatibility of offlces existes where there 1z a
conflict in the duties of the offices, so that the
performance of the one interferes with the perform-
ance of the duties of the other." This would certainly
not seem to be the case here, the performance of the
dutlies of on- of these offleces would In no way concern
or conflict with the other.

Of course, it must be polnted out that your county
treasurer must still felthfully end persovally carry on
the duties of the offlece of county tressurer should he
accept the position of field representative. The fact
that he may accept another position to occupy part of his
time would not be an excuse for neglecting his duties as
county treasurer. See Sec. 12828 R, 8. Mo., 1939, and
Art., 11, Sec. 18 Mo, Constitution, which requires an
officer to persocnally devote his time to the performance
of the dutles cof such office. See State v. Yager, 250
Mo. 388. 157 S« We 557 and State v, Ston.!', 113 Mo. BOB'
where the Court sald at page 206,

"The wholsome doctrine that 'publie office 1= a
public trust' was fortiflied by its provision
declaring it also a personal trust and that no
person should thersafter hold office in this
state who did not personally devote his time to
the performance of his official dutiese. That he
may have deputies who under his supervislion and
control, may assist him in the performance of his
official functiona, does not aispense with, nor
in any way lessen hls obligation to porsonally
devote his time to their performance.®* i #"
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CONCLUSION,

It 1s therefore the oplnion of this ofiice that
a fleld representative for the State Service Officer
is not a public officer within constitutional inhi-
bltions sgalnst officers holding two offices at the
same timej mnor do the statutes of this state preclude
the holding of the offices of field representative and
county treasurer at the same time, and that these offices
are not incompatible.

Respectfully submitted

Assistant Attorney Genersl

APPROVED:

ROY McKITTRLIOK

Attorney Genmeral
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