
ELECTiON: Section 11550 aa enacted by the 
62nd General Assembly, Extra Session, 
1944 1 and Section 11551, Revised 
Statutes or Missouri 19391 construed. 

Fl LED 

Honorable Robert I . Meagher 
Prosecuting Attorney 
Madis on County 
Fredericktown, Missouri 

Dear S1rt 

bU 

We ha~e your letter of MaT 4 1 1944! wherein you request 
an opinion from th1a department on the fol owing etatement or 
tactat 

"Please give me an opinion from your department 
baaed on the following facta ae to whether the 
name of Chas. Barrett ahoul.d be placed on the 
Democrat tioket to be voted at the Auguet Pri­
m&rT eleotion aa a candtdate for the office of 
Representative of N~dison County, M1aaour1. 

"on t he 2-'th day o~ April, 194' 1 llr • Ohaa • 
Barrett a reeident of Madieon County, K1saour1, 
went into t he office o~ the Qounty Clerk ot 
Madieon County , ~1aeour1, and stated it waa hia 
intention to f1le for the office of Repr~aenta­
tive or Kadiaon County, Mieaouri, on the ~emoerat 
tioket. The deputy County Clerk then prepared 
1n h18 own handwriting a candidate'• declaration 
tor eaid office in the following form to-witt 

"' CANDIDATE' S DECLARATION 
S~ATE OF ~SSOURI ) se. April 24 1944 
County of Madison ) ' 

I , the undersigned, a resident and qualified 
elector of the Buokhorn precinct ot the Big Creek 
Twp. of Kadiaon County, State of Kiaaour1 , do 
announce myaelf a candidate for the office of 
Repreaentative on the Democrat ticket to be voted 
for at the primary election to be held on the 
t1rat Tueeday 1n Auguat, 1944. And I t'urther 
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declare that if nominated and elected to suoh 
ottice I will quality.' 

"Immediately thereafter the said Obaa. Barrett 
read and aigned said declaration 1n said CountJ' 
Clerk's Oftice on said date or April 24th, 1944. 
The deputy County Clerk then told Mr. Barrett to 
go to the . bank and get a receipt tor $5.00 and 
then return said declaration, Mr. Barrett then 
went to the New Era Bank, or which bank the presi-
dent is treasurer ot the Madison County De~oorat1o 
Central Committee , and at that time Mr . Barrett 
wa1 informed that said treasurer waa out of town 
having been subpoenaed for .a trial in Pine Bluff, 
Arkansas. Mr. Barrett then, on said date ot 
April 24th, gave aa1d declaration to Mr . o. J . . 
Ferguson, the publisher of the Democrat-News ln 
Fredericktown, Missouri , together wlth the ~5. 00 
tiling tee . Mr. Barrett then inatructed ~. 
Ferguaon to get the reoeipt O.·om • Uhitener, 
~reaaurer of the Democrat Central Committee and 
return same to the County Clerk, together with 
the declaration. Yr . vthitener didn't retux·n to 
Fredericktown until April 26th, 19'4• ~. Ferguson 
deposited the $5 . 00 to the credit of wadison 
County Central Committee in the New Era Bank ot 
Fredericktown, M1saour1, on the 26th day of April, 
1944, and took the duplicate deposit receipt t o• 
gether with the Candidate'• Declaration to the 
ort1oe of the County Clerk on said date of April 
26th, 1944 at which time the Deputy County ~lerk 
stamped eald declaration filed April 26th, 1944." 

t:leetion 11650, Reviaed Statutea of ll1ssour1 1939, at the 
special aeaaion o~ the legislature oalled by the Govornor 1n 
1944, deaignated •• the 62nd General Aaeembly, ~tra Seasion, 
repealed Seotion 11550 and re-enacted said sootion. wh1oh seot1on 
reads as tollowat (in part) 

"The name or no candidate shall be printed 
upon any ofr1o1al ballot at .any primary 
election, unleae auch candidate has on or 
berore the laat Tueaday of April preceding 
auch primary tiled a written declaration• 
aa provided in this article, * * * * * . 

Section 11551 , Revised Statutes ot Missouri 1939, waa not 
disturbed by the Extra Session or the legislature, a portion o~ 
which aeot1on we quote as tollowas 
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"Baoh oo.nd1dnte, exoept for a township 
oftioe, pre~ioua to riling declaration 
papera, as in t his article prescribed, 
ahall pay to the treasurer ot the atate 
or oounty oentral committee of the polit­
ical party upon whoso ticket he propooea 
aa a candidate and seeks nomination, a 
oerta1n sum or money, as follows, to•witt 
"" '"' * * ~ . 'l'o the treasurer of the county 
central committee - five dollars, it he be 
a candidate tor s tate representative or 
any oounty offioeJ take a reoe1pt therefor, 
and fil8 such receipt with and at the ttme 
he files his declaration papers. The said · 
sums or money , so paid by the severnl candi­
dates , shall be evidence of their good faith 
1n fi ltng said decl aration papers , * * ~ *•" 

It will be observftd by comparing Sect ion 115501 passed by 
the Extra Session, tP~t it is noarly identical 'r.Lth Seotion 11550, 
Revised Statutes of M1$sour1 1939, except thBt the l ast day tor 
tiling was designated in the new section aa ~he last Tuesday ot 
April. Therefore, the author ities construing Section 11550 and 
Section 11551, Revised &tatutes of Mi ssouri 193g, aro applicable 
to Section 11550 enacted at the extra session or the legislature. 

\e call attention to tho ease or Stat& ex rel . Haller v. 
Arnold, 277 uo._, page 474 , l.c. 480, wherein the court se1da 

" * * -tt * That question is: :Coos Section 
6016 or the act aupra, above quoted, ab­
solutel y require ao a condition precedent 
to t ho ~lacing by t he Board of Election 
Commissioners of the name of a proposed 
non-pnrt1san candidate on tho offio1nl 
ballot, that the receipt ot the Oit7 Treas­
urer ror the depoa1t of the sum of a!Aty 
dollars aball be filed alon~ r l th,!.!!!! ~­
~oraneoualy with the certi 1oate or 
nomination o~such proposed candidate? 

"We have concluded that is doea not . The 
affirmative of the question stated and 
presented by the facta here at 1aaue would 
in our opinion and in the light or the 
language of the above aeotion be too narrow 
a view to take ot the meaning or that aeo-
tion. SuCh n view would inevitably restrict 
and ciroum.cr1be the right ot a oitisen to 
be a candidate for otrioe within suoh lim1ta 
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and hedge the privilege about with auch 
conditions as materi~lly to impinge upon 
the guarantee of t~e Conatitution that 
•all elections shall be rree and open' 
(Section 9, Article 2, Conatit~tion 1875. ) 
It will be noted that the statute uses the 
word ' w1 th t only, without qualif'ying this 
word by the word 'contemporaneously' or 
other similar word connoting, or importing, 
stmultaneit7 of filing of both the receipt 
for the deposit and the certifica t e ot 
nom1nnt1on. Clearly , the l anguage used 
import• and requir es t he filing of t his 
receipt at t he same place and with the same 
officer with whom such certificate of nom­
inat ion i s f i led. * ~ * ~ ~ 
" it i s manifes t thet any eligibl e csnd1date 
f or office i s entitl ed to t ho whole of the 
l ast day allowed by law withi n whi ch t o sub­
mit himsel f t o t he elector s f or t heir s~­
frages . In a ease l lko t his, where t he 
proposed eandi~ate is in no wise at fault 
(the argument t hat he shoul d have ~ede up 
his mind earlier obviously having no weight, 
by rens on of the truth of the premise last 
above) ought be to be deprived of t he privi ­
lege or running f or a public office by t he 
mere adventi tious t act of t ho abseno& from 
his office, or from the ci t y , or from tho 
state, or t he only of ficer from whom the re­
quired officia l r ece i pt or.n under t he l etter 
of the law be obtained? The Treasurer mi ght 
be ill , or a case can be 1cag1ned wher e the 
death of the Tr easurer rnicht occur on the 
leet day for tiling prescribed by the letter 
of the statute, and ~ere1.n i t woul d be 1m­
poas1ble to appoint hia auooesaor in t1me to 
have auoh successor accept the required depos it 
and 1eaue the required receipt t herefor. ~- i" i~ 

~ * * all that should be required i s t he earliest 
possible payment and obtention and f iling t here­
after of auch receipts lrov1dod, such f1liPf 
ot the reoei~t shall be n tlDle to-.:t!'ow o t he 
Pir1'0""rmanoe ~ the BoirdotEriotion CommiieiOiiera 
ot the verl ?Irit or the iiiauiDs dut lea incumbent 
upoii"'l"hem 7 law. * *ir* *" 

The view and ruling set forth 1n the oaae aupra 1e tully 
auetained in the oaae of St &te ex rel . Huae v . Baden, 163 s .w. 
(2d) 9,6 , 349 Uo. 982. ne aball not quote from this latter oaae 
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tor the reason that aa1d opinion reiterates the quotation hereto 
aet torth rrom the Ballor case. 

Now turning to the opinion request we note that Mr . Charlea 
Barrett read and signed the statutory oandidate'a declaration 
1n t he Co~ty Cl erk's office on the 24th day ot April, 1944. 
The quest ion t hon presents 1tselt as to whether or not this waa 
tantamount to a f111ng with the clerk at t hat time. 

In t his oonneotlo~ we ca l l a ttent ion t o t he ces e ot State 
v . Brubaker , 1'77 s . •r. (2 l! ) 623 1 l . o. 624 , whor e1n the court had 
this t o s ays 

"* * * * * Appellnnt's att orney .fi l od an o.ff1-
dnvit whi ch r eads na ~ollows: 

"' ~etore ~e , the under oigned , pers onnlly 
appear ed A. H. Garner , at t orney f or t he 
defendant i n t he above entitl ed cause , who 
upon hio oa t h nt ates t~~t withi n four days 
of October 15 , 1942 , he lodged i n the circuit 
clerk' s office or Newton County , '~!!:'sour! , a 
notion f or ne" trle. l , whi ch t ho ~lork advised 
him coul d not be filed under t heir r ules , ex­
cept \lhen court wcs i n sesa l on and ths.t the 
cl er k t10uld keep s a i d mot ion e.nd h e. vo the 
court noto i t on hia docket when h e met pur­
suant t o adjournment , and t hat he ha.O. no 
author i ty to f ile i t ae thn t wae l oft up to 
t he court.' 

"The onl y answer to t hat a f fidavit ie t he 
.follow1nv statement by the circui t cl erk: 
' Motions lod~ed in my of f ice ~hon Court ia 
ad journed are not noted on th~ Judge' o ~ocket 
until the Court mee t s pur suant t o adjournment.' 

"That statement lends some support to ap­
pellant's contention. We are not holding• 
however , that appellant baa made a suffic i ent 
showing in t his oaae for us to di sregard tho 
record aa certified to t h i s court . However. 
if the charge ot appellant as to t he prac~ioe 
and rule of the court above referred to ia 
true, then certainly there exists a gross 
misunderstanding aa to the circuit olerk'a 
duties with reference to the ~111ng or papers 
by litigants in pendin~ suits . Section 4125 , 
Mo . Rev. s t. (1939 ), ::.«o. R.s.A. • requires 
motions for new trial to be tiled within four 
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days unless fur t her time is granted. If 
a defendant deposits suoh motion with the 
clerk of the o1rouit court within the four 
days he has c omplied with the law. The 
depositing of the motion with the clerk 
oonstitu\es a filing. The record entry or 
t he stamp of the clerk on the motion only 
constitutes evidence of the tiling. See 
Grubb v. Cones, 57 Mo. 83J State ex rel. 
Chester, P . & s. G. R. Co . v. Tttrner_ 2 70 
Mo. 49 , 191 s . •·1. 987 . The clerk must make 
some record of t he .filing of a pa.per 'hen 
it is presented to h im. He has no dis­
cretion in this matter. See Swaineon v. 
Bishop, 52 Mo. 227 . Note also the r ead ing 
of sect i on 94:4 , Mo. Rev. St . (1939)- Mo. 
R. S .A. : * ~ ~ * * n 

Upon t h i s point i t i e t he vi ew of t his department that 
there was a substant i al compl i ance wi uh geot1on 11550, enacted 
by the 62n d Genera l As semOly (1944 } , wi th reference t o the 
tiling of t he candidate's declarat i on wit h t he County Clerk of 
Madison County , Missouri ~ as of date April 24 , 1944. 

We now tu~n to the ques t i on of whether or not Mr . 
Charles Barrott complied with Section 11551~ Revised Statute$ 

of Missouri . 1939, ~1ch section has to do wit h paying the 
tiling tee and obtaining a r eceipt t heref or rrom t he Tr easurer 
of the County Central Commi ttee of the political party up0n 
whose ticket he proposes as a candi date and seeks nomi nat i on. 

In t his connection we call at t ention to the case ot 
State ex rel. Dodd et al. v. Dye, 163 s . w. (2d) 1055 , l. c . 1057, 
wherein t he court said : 

"The receipts f or tzhe riling feee wer e 
not filed simultaneously with the dec­
larations . Does this render the declara­
tion voidf We think not, and' espeeially 
ao since the agreed statement or tacts 
shows that the fees were paid June 1 , and 
the receipts were later filed with the 
reapondent showing tha t the filing fees 
bad been paid prior to the .filing of the 
declarations . The receipts, at most, are 
ev1denoes of payment and the time of pay­
ment . These were tiled wtth the respondent 
before the time to print the ballots, and 
1n view o£ the earlier payments, as shown 
by the receipts later filed with the re­
spondent and accepted and marked filed by 
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htm, we think it i s too technical on the 
part of the respondent to refuae to aot, 
when he had evidence to show that the 
fees were actuall 7 paid before the declara­
t1ons we~e tiled. 

"We think we are sustained 1n this con­
clua1on by the ~ollow1ng easeo by our 
Supreme Court : State ax rel . Imller v. 
Arnold, 277 J.fo. 474 1 210 s . ... 374, 375; 
State ex rel . Neu v . aechter ot al., 
332 N.o . 574 , 58 s.,·:. 2d 971 1 and. State 
ex rel . Prei s l er v. ~odward et al., 340 
!o. 906 1 105 s.w. 2d 912. " 

From the read1n£ o~ the tye cPse~eupra , to5ether with the 
Baller case and the ~eden case, supra , it i s our viow that Mr. 
Barret t made a substantial compliance with Sect ion 11551 becauae 
of the faot that he did all t hat was humanly possible according 
to t he 2tat ement UJ your opinion r equest , to poy the s.oo tiling 
tee and procure t he neceB~ary receipt . 

CONCLUSION 

I t 1s t he opinion of tlio department thnt t he namo ot 
Charles Barrett , resident of "aC.1ao:q. County , :assou.r1, slw.ll be 
placed on the Democrat ticket to be vot ed at the lu~ust prima~ 
election as a candidate for the off ice of Representative ot 
Madison County , V1ssour1. 

APPROVED a 

ROY iloKITTRICK 
Attorne7 Genera l 

BRCaml 

Respectfully sub~lttea, 

B. RICHARDS CREEO~ 
Aae i stant Attor ney Goner al 


