
P.t10f,.TE JUOOE: May resign office . 

Honorable 1: . K . ic.Uurtrey 
Pl.·obate Jua~e 
West Plt~.ins , l.issour1 

Dear Jua.ge :iclturtrey: 

FILED 

S/ 

We are ir.. .t•eceipt of your re't.uest tor an opinion, 
dated J~u~ry Jl , 1944 , wnlch reads a s f ollows: 

"I am wrltine you tnis letter at the sug­
c estion of tne Prosecut i ng Attorney ot the 
county. I am holalng ~he ott1oe or pro­
bate judge of the county by .vlrtue of sec­
tion 2462 . s ome ot tne lawyers ~o ot the 
opi nion that a probate Judge cannot raslgn 
hls office . This quoation l presented to 
the Frosoouti~ ... vtorney. Tho du~,- elected 
Juage is ver y ill and llaa indicated his in­
tentions of wantin~ to resign , but was ad­
vised he could not . 

'
1iill opinion fro.m your ol'fioe would clear up 
t his situation." 

Article VI , dection 62 , of the Missouri Constitution 
provides: 

"In case the office of judge o1' any court 
ot rcoord become vacant by deuth , resigna­
tion, removal , failure to qualify, or other­
wise , such vacancy shall be filled 1n the 
llllUlner provided by l o.w . " 

' ' 

• 
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Article 6, ~ection .34, of the !fissouri Constitution, 
and J ection 1990, R. b . Lissouri, 19.39, proviQe that a pro­
bate court ahull be a court of record. 

Section 11509, n. S. Mi ssouri , 19.,~, pr ovides : 

" Whenever any vacancy, ca used in any man­
ner or by any means whatsoever , shall oc­
cur or oxist in any state or county off1oe 
oribinally filled by election by the people, 
other than the Office Of lieutenant-~over­
nor, st~te senator , representative, shorift 
or coroner, such v~o~oy shall be f i lled by· 
~ppointment by the bovernor; ~d the person 
so appointed shull, after having duly qual1-
I'ieu u.u.d entered upon tile uisohar t.,;e of his 
cutios un~er sucA ~ppo1ntment, cont inue in 
such o.C"l 'ice until t he first t.o1onuay in Jan­
uary next foll.ovdnc tho first ensuiJ1.6 e en­
eral election '· ~ "' ~." 

It is s tnt e Q in v~ 0 . J . i4u, Dection 43: 

"1ho t ern or tenure of a judge, in refer­
once to t he inc umbent, uuy beoome termi­
nated by reason or his resignation. In 
or der to llaye a resignation boooue effec­
t ive it .w.ust be l40oe_pted by the proper au­
thority . " 

In Mechem on Pqblic Officer s, bection 409, it is 
at ted: 

I t ID£..Y be s a id in a general \'lay that a 
public officer hns t he rieht to r esign his 
of fice ut any t ime, and so~e a uthorities 
have ueulared. t .uis right in unqualified 
terms . The weiLht of authority, howeTer, 
and t he obvious dictates ot publio polioy 
require that the right shall be declared in 
a more l~eatrioted m.un.ner . " 
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'l'he restrictions , Mr . ·.·eoheJl goes on to :.Jtate , in o:>eotiona 
41 2, 41.:> and 414, are that tho waid resi~n tion ~ust be 
made to t he ·proper authority und that it must be uo oepted . 
In Section 415 he states the dOOeptanoe may be manifested 
either by a formal declaration or by tho appointment of a 
successor . 

CONOLlJSION 

It is , ther efore, the opiniun of this otfioe that a 
probate j udge ~Y resign his o£!ioe provideu uo uomits 
his resigncltion to the proper ...t.utllority , in this instance 
the Governo~ , anu a lso provided thut t~o Gove£no: aocepta 
sa id resi~nation . 

APPROVW: 

ROY Mo..ta~'T'-livlC 
Attorney General 

HJF :BR 

Rospeottully submitted 

ROBERT J . J!L .:i.:Jl .. ;U 
.MJSist.:Ult Attornay Gonera.l 


