PROF., TE JUDGE: May resign office.
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Honorable M. K. Mciiurtrey
Probate Judge
West Plains, Missouri

Dear Judge Mclurtrey:

We are 1la receipt of your request for an opinion,
dated Junuary 31, 1944, which reads as follows:

"I am writing you thls letter at the sug-
gestion of the Prosecuting Attorney of the
county. I am holdlng the office of pro-
bate Judge of the county by virtue of seoc~-
tion 2462. Sowe or the lawyers are of the
opinion that a probate Judge cannot resign
his office. This question 1 presented to
the Prosecuting .sttorney. The duly elected
Judge 1s very ill and has indicated his in-
tentions of wanting to resign, but was ad-
vised he could not.

"an opinion from your orfice would clear up
this situation.”

Article VI, Section 52, of the Missouri Coanstitution
provides:

"In case the office of Judge of any court

of record become vacant by death, resigna-
tion, removel, failure to qualify, or other-
wise, suech vacancy shall be filled in the
menner provided by law.”
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Article 6, section 34, of the Missouri Constitution,
and Section 1990 R. 8. Missourl, 1959, provide that a pro-
bate court shuall be a court of reoord.

Section 11509, R. 8, Missouri, 1959, provides:

"Whenever any vacancy, caused in any msan-
ner or by any mesns whatsoever, shall oc-
cur or exist in any state or county office
originally rilled by election by the people,
other than the office of lieutenant-gover-
nor, state senator, representative, sherift
or coroner, such vacuncy shall be filled by
appointment by the governor; and the person
so appointed shall, after having duly gquali-
fied and entered upon the aischarge of his
auties under such appointment, continue in
such off'lce until the first Monday in Jan-
uary next following the first ensuing gen-
eral election “ * ~

It 1s statea in 9o C, J. 945, BSection 44:

"The term or tenure of a judge, in refer-
ence to the incumbent, may become termi-
nated by reason of his resignation. In
order to have a resignation becoue effec-
tive it must be acoepted by the proper au-
thority."”

In Mechem on Pybliec Officers, Section 409, it is
stated:

"It may be said in a general way that a
public officer hes the right to resign his
office at any time, and some authorities
have aeclared tuls right in unqualified
terms. The weight of authority, however,
and the obvious dictates of public policy
require that the right shall be declared in
a more restricted manner.,"
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The restrictions, Mr. Wechew goes oa to state, ln Sections
412, 415 and 414, are that the sald resignation must be
made to the proper authority and that it must be accepted.
In Section 415 he states the ucoceptance may be msnifested
either by a formel declaration or by the appointment of a
SuUCCeSSOor. :

UONCLUSION

It is, therefore, the opinicn of this office that a
probate Judge way resign his office provided he submits
his resignation to the proper authority, in this instance
the Governor, and also provided that the Governor accepts
sald resignation.

Respectliully submitted

ROBERT J. FLANAGAN
s8slstant Attorney Ceneral

APPROVED:

ROY MoKITTRICK

Attorney General
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