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Vfuer e defaul t occurs on loan of 
sur pl us school f unds made under 
sect ions 10434 and 10435, R. S . 
Mo ., 1 9 39 , County Court make s 
order cf ·or eclosure as i s pr o
vided by Se c . 10387 R. S . Mo . 
1 9 39 • 

August 9 , 1944 FILED 

Honor able Gordon J . Massey 
Attorney at Law 57 
Ozark, Missouri 

Dear l.ir . }.{assey 1 

~is wt ll ac~nowlodge the receipt of your letter 
of July 15, requesti ng an opinion from this office, 
which is as f ollows: 

"A common school dist rict has more money 
on hands than they nood and can a ccording to 
section 10434 R. S . tto . , 1939, loan some of it 
a ccording to section 10435. 

"The count7 court makes the loan and def ault 
is made . Who makos the order of foreclosure, 
t he count y court .2£ t he s chool board. Ju,st 
what proceedure is necessary if the school 
district makes the order . 

Section 10434, R. s . Ilo ., 1939, provides : 

"~henever it shall be f ound that any school 
district has any surplus f unds in the county 
treasury, t he directors of such school dis t rict 
may make applicat ion, in writing , to the county 
court , setting !orth that school funds are 
accumulating beyond the want s or necessities 
of such district . Upon such application, it 
91 all be the duty of' tho count y court to cause such 
f unds to be loaned for tho us e and benefit of 
such school district." 

Soction 10435, R. S . Mo . , 1939, provides : 

"Such ·school .f unds shall be loaned at the same 
rate f interest a 1d in tho same manner as 
tomtship school f unds are loanod: Provided 
that no school tax shall be ievied rn such 
district other than for incidental expenses 
during the time .for T"lhi ch sach surplus f"und 
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is sought to be 1oanedJ and provided further, 
that a tree public school ahall be maintained 
in suCh sChool district far at least eight 
months in eaCh year . (R. s. 1929, Sec .9318.)" 

You will note that the funds must be loaned at the 
same rate of inter est and in the samo manner as township 
school .fUnds are loaned. 

Sec. 10383 R. s . Mo ., 1939, provides for the investment 
of the t ownship s chool f und. Section 10384, 10384 A, 10384 B, 
10385, 10386, Laws r f Mo. 1943, P• 881, provide for the 
tJPe of loan, insurance, security, etc . 

Sec . 10387. R. S. Mo •• 1939, provides: 

"~benever the principal and interest, or any part 
thereor, secured by mortgage containing a power to 
sell, shall became due and payable, the county 
court may make an order to the sheriff', reciting 
the debt and interest t o be received, and com
manding him to le~ the same. with coats, upon 
the property conveyed b7 said mortgage, which shall 
be described as in the mortgage; and a copy or suCh 
order. duly certified, being deli vered to the 
shertrr, shall have the effect of a fieri facias 
on a judgment of' foreclosure by the circuit court, 
and ahall be proceeded with accordingly. (R. s . 1929. 
s . 9254 .) " 

You will note that the County Court makes the order t o 
the Sher1£f ca~lng the foreclosure. 

CONCLUSION. 

It l a therefore. the opinion of t his office that when 
a loan of surplus f unds is made under Sections 10434 and 
10435, R. s. Mo., 1939, and there is a default, the County 
Court makes t he order of f oreclosure as is provided by 
Sec . 10387 R. s . Mo., 1939. 

APPROVEDz 

ROY McKITTRICK 
Attorney General 

RJF:LeC 

Respectfully submitted 

ROBERT J. ""'LAJTAGAB 
Ass istant Attor ney Genera1 


