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"Neglected Child" question of fact. Would
not include child suffering from cruelty
of varents in counties of less then 50,000.

July 14, 1944

Hencrable Go Logan Marr
Prosecubtling Attorney, lorgan County
Versallles, Missouri

Dear ¥r. Harrs

FILED!

J

This will acknowledge the recelpt of your letter

of July 5, requesting an opinion of this offlce.

Suveh

letter, omitting caption and signature, is as {follows:

fer three c¢r four years, we have a feumsle
child now, 11 yecrs old, who is afflicted
5008

with osteomyletls of the hip bcene. ©She

to school, = d uses two crutches most of the
tlme. Her leg has been x-rayed and shows the
diseased condltlion of the bone. The child wants
to be treated, her 20 year old sister and her

18 year old brother want her to be trected.

Her

mother 1s dead. The father is unable to work,

poor,and obtslins sociel securlity rellief.

The

father s ignorant snd stubborn and refuses to
permit eny trectment for the child. "he 20 yeer
old sister and the 18 year 14 brother supports
the family with thelr earAlngs and they want

the child trecated before her condition gets worse.

"The father makes the stalement Lo the welfare
workers that the shilld is showing some improve-
ment, end perhzps she is in a minor way. But

the poor child 1s compelled to go to & couhtry
school a mile awey up snd down two big hills,

and this is a hardship on this crippled child.

A school bus comes right by her docor, and it will
cost the father nothling to get the child te school
on the bus and there wlll be no charge for tuition.

"The disease nsmed cah be treated scientifically
for a cure, and without any apparent danger and

without any cost to the father.
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"The children named, the neighbors, the socilal
securlity people seeks to make the father permit
the treatment of the child., My office 1is called
on for an opinion as to whether there 1s any law
or remedy under the statutes that will enable

a court order o be obtained to force the father
to yield to a treatment of the child? I am re-
questing an opinion i1f tho father can be compelled
to suhrit the child to & treatment for the disease
named?

Section 9698 R. S. Mo., 1939, provides:

"This article shall apply to children under the
age of seventeen years, 1ln countles cf less
than 50,000 populaticn, who are not now or here-

. after inmates of any state institution or any
institution incorporated under the laws of the
state for the care and correction of delinguent
children. VWhen jurisdiction has been acquired
under the provisions hereof over the person of
a child, such jJurisdiction shall continume, for
the purpose of this article, until the child
shall have attained the age of 21 years. Tor
the purpose of this article, the words 'neg-
lected child ' shall mean any child under the
age of seventeen years, who is homeless or asbandoned,
or who habitually begs or recelves alms, is found
living in any house of lllefeme, or with any vicious
or dlisreputeble persa:n, or who is suffering from
depravity of its parents, or other person in whose
care 1t may be. The words 'delinquent child' shall
include any child under the age of seventeen years
who violates any law of this state, or any city
or village ordinance, or who is incorrigible; or
who knowingly associates with thileves, vicious
or immoral persons, or who is growing up in idle-
ness or crime, or who knowlngly visits or enters
a house of illerepute or any place where any gaming
deviee 1s operated} or any seloon or dramshop where
intoxicating liquors are soldy or who is either
habitually truant from any day school, or who,
while in attendance at any school, is incorrigible,
vicious or immoral. Any disposition of any de-
linquent child under this article, or evidence
given in such cases shall not in any 3;3{ » Crim-
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inal or other csuse or roceeding whatever
in any court be lawful cr proper evidence
against such child for any purpose what-
ever, axcept in subsequent cases under this
articles The word 'child'! or 'chlldren' may
mean one or more children, and the word
'parent' or'parents' may mean one or both
parents when consistent with the intent of
this article. The word 'association' shall
include any corporation which Includes in its
purpose the care or discipline of children
coming within the meaning of this article.
The words *probation officer,! in all sections
of this article, defining his powers and
duties shall include his deputies. "

You will notice that this section defines "neg-
lected child" as one under the age of seventeen years who
is homeless or asbandoned, or who habituaslly begs or re-
celves alms, is found living in any house of 111 fame,
or with any vicious or disreputable person, or who is
suffering from the depravity of i1ts parents or other
person in whose care it may be. This section applies
to counties of less tham 50,000 pepulation, which 1s your
sltuation. :

Section 9673 R. &. Mo., 1939, which apgliea to
counties over 50,000 defines "neglected child" as follows:
"% % # any child @mder the age of seventeen (17) years,
who ls destitute or homeless, or avandoned, or dependent
upon the public for support, or who habitually begs or
receives alms, 1s found living in any house of fll-fame,
or with any vicious or disreputable person, or who is
suffering from the cruelty or depravity of its parents,
or other person in whose care it may bej# « %', It musp
be noted that the word "eruelty" is specificully used

in Sec. 9673, whereas, it is not used in Sec. 9698, which
applles to counties of your population. Of course, the
question of whether & child 1s & neglected child under
elther of these sections is purely a question of fact,
however, the fects must support one of the slements of
the definition, From the facts stated in your letter,
it seems to me that the most that could be said, as

far as determ ning whether your particular child was
neglected or not, would be that 1t was suffering from

the cruvelty of its parents. Now, as I have heretofore
pointed out, this is not grounds for declaring the
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child "neglected" in countles of less than 50,000 pop-
ulation nor would the Child Hygiene division of the State
Board of Health have any authority to interfere in a
situation of this kind, inssmuch, as Sec. 9738 prohibits
them from privately examining or Greating any school
child without the consent of 1ta parents or gusrdian.

It mlght be possible for a elvlil suit te be brought
to have another perscn appointed uardian cn the ground
that the parents are lncompetent or unfit under Sec. 378
Re 8. Mo., 1932. “ee Brewer v, Corey, 248 lo. App. 193.

A civil suit of this type would of course, not concern you
in your office as prosecuting attorney.

CONULUSTON o

It 18 therefore the oplnion of this office that
the question of whether a child is a "neglected Chila"
within the mearing of the laws of this state 1s one of
fact, and that in counties of less than 50,000 popu-
lation a "neaglected child" does not include one sufier=
ing from the cruelty ot its parents, nor may the State
Board of Health ceuse a chlld to be treated for osteo~
myletis without the ccnsent of lts pareuts.

Hespectfully submi.led

ROBERT J « "LANAGAN

, Assistant Altorney General
APFROVLD: '

ROY WMcKII . RICK
Attorney General
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