
CHILDREN . "Negle cted Chil d " question of f act . Would 
not include child suffering from cruelty 
of parents in counties of less then 50 , 000 . 

Jul y 14 ~ 1944 

Hon~...rable ~ . Logan Marr 
Prosecuting Attorney, ~J!organ County 
Versai lles , Missouri 
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7hi s will ac~1owledge the r ece ipt of your letter 
of July 5, r ""'questllJ._; an opinion of thi s office. Such 
lett~r , omi tti ng caption and si~nature , is a s f ollows: 

ni cr t hree r f0ur yea r s, we 1· av- a fe ·ale 
child now, 11 ye ~rs ol d , vhc is a!fl : c ted 
w1th os ~.. eomylet i s of the hip bono . She ,oes 
to s chool, · d ·ses t~o crutches mos t of the 
t i me . Her leg hns b een .x- rayed and shmvs the 
diseased condition of: the bone . ..:he child wants 
to b e trentcd , her 20 yeu.r old s: s tor and ner· 
18 yc ... r old brvthcr Wrult !ler to be tret:..ted . Her 
mother is dead . 7.he fat her i s unable to work, 
poor, and obtains socia~ security rel i ef . The 
father · a i gnor ant and stubb orn and r efuse s t o 
perm1 t s.n:;r t r eat --ent for the child . · he 20 yea.r 
old sister and the 18 yenr ld brother supports 
t h o fami ly wl th their ean\l..ngs &'"ld they want 
t he Child treat ed before her condi t ion gets worse . 

"The f ather makes the staten1ent t o the wel fare 
workers that the shll d i s ancwing some im~ rove­
ment~ and perh aps she i s i n a miner way . But 
t h e poor chil d is compellod to g o ~o a couhtry 
school a mile away up and down t wo big hills, 
and this l s a ha.rdship on t h i s crippl ed child. 
A school bus comes r i ght by her door , Wld it wi ll 
coat t he father n 0thing to get t he chil d t o school 
on the bus and there wi l l b e n o chru."'ge for t uiti on. 

"Th e d i sease named eah b e t r eated sc1cut1.fica1J.y 
f or a cure, and wi thout a ny apparent danger and 
without any cost t o the father. 
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"The children named, the neiGhbors, the aocial 
security people seeks t o make the ·rather p~rmit 
the treatment of the child. My office ia called 
on for an opinion as t o whether there is any law 
or remedy under the atatu~es that will enable 
a court order to be obtained to f orce the father 
to yield to a treatment of the child? I am re­
questing an opinion if t ho father can be compelled 
to sub~t the child to a treatment for the disease 
named?" 

Section 9698 R. S •. 1o. 1 1939• provides s 

"Th i s article shall apply t o children under the 
age of sov .Pt cen years, ln counties of lesa 
than 50,000 popula~1on, who are not now or here­
after inmates of' any state i nstitution or any 
i nat1tution incorpor ated under the laws of t he 
state for the care and correction of delinquent 
children . When jurisdiction has b een acquired 
under the provisions hereof over the person ot 
a child, s uCh jurisdiction shall continue, for 
the purpose o~ this article, until the chil d 
shall have a ctained the age of 21 years . -r-or 
the purpose of this article, the words •neg­
lected child ' shall mean any Child under the 
age of' seventeen years , who ia homeless or abandoned, 
or who habitually begs or receives alms, is found 
living in any house of ~ll•fame , or with any vicious 
or disreputable por a ·n, or wh o is suffer i ng from 
depravity of its parents, or other person in whose 
care it ~ay be. The words 'delinquent child' shall 
include any Child under the age of seventeen years 
who violat es any law c,f this state , or any cit7 • 
or vi llage ordinance , or who ' s incor r i gible; or 
who knowingly associates wi th t hieves, vicious 
or immoral persons, or who 1a growing up in idle­
nasa or crime, or who know1ngly visits or enters 
a house of i ll- repute or any place where any gamdng 
dev1ee ia oper atedJ or any saloon or dramshop where 
1ntox1catlng liquors are soldJ or who ia either 
habitually truant from any day school , or who, 
while in attendance at any school, ia i n corrigible, 
vicioua or immoral . Any dispos1t.lon of any de• 
11nquent child under this art1ol e, or any evidence 
given i n such casea shall not in any civil, erim-
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inal or other cause or roceeding whatever. 
i n any court be lawful or proper evidence 
against such child for any purpose what­
ever. except in subsequent casea under tbia 
article . The word 'child' or 'children' may 
mean one or more Children. and the word 
'parent' or' parents' may mean one or both 
parents when consistent with the intent ot 
this article. ~be word 'association' shall 
include any corporation which 1ncl udca in its 
purpose the care or discipline of children 
coming within t he meaning of this article. 
Th~ words 1probati on of f icer,' i n all seotiona 
of this article, defining his powers and 
dutiea shall include his deputies. " 

You will notioe that this section defines "neg­
lected child" as one under t he age of sevunteen years who 
is homeless f' r abandoned, or who habitually begs or re­
ceive a a1ms, is f ound living i n any house of ill fame 1 
or with any vici ous or disreputable person, or who ia 
sufferi ng f r om the depr avity ot i ts parents or other 
person i n whose care l t may be . 1~s section applies 
to counties of less than 50, 000 populaLion, which is your 
situation. 

Section 96 73 R. s . Mo., 1939, which applies to 
count iea over 50 ,000 def~nea "neglected child" as f ollowas 
"* ·n· * any child llander the age of seventeen (17) years. 
who i s destitute or homeless, or abandoned, or dependent 
upon the public f or support, or who habitually begs or 
receives alms , is f ound living in any house of 111-r~e. 
or with any vici ous or disreputable person, or who is 
au£ferin~ from t he cruelty or depravity of i ts parents, 
or other person in whose care l t may be; ~- ..- *" . It mus~ 
be noted t hat the word "cruelty" is specifical ly used 
in Sec. 9673• whereas, it i s not used i n Sec . 9G98 , whi Ch 
applies t o counties of your popul.ation . Of course, the 
questlon of' whether a chi ld .i s a negl.ected cbild under 
either of t hese sect ions i s purely a quest i on of fact . 
however , the facts must support one of the elements of 
the def init ion. From the facts stated i n your letter, 
1t aeems to me that the most that could be said, as 
far as determ nl ng whether your particular child was 
neglected or not, would be tha t it was suff oring rram 
the cruelt7 of its parents. Now, as I have heretof'ore 
poi nted out, this i s n~t · grounda f or declaring the 
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child "neglected" in counties of less than 50, 000 pop­
ulation nor would the Child Hygione division of the State 
Board of lloalth have any authority to inter fer e in a 
aituatlon l>i' ~..hls kind , inasmuah, a s Sec . 9 7 38 prohibits 
them from p~lvatoly examining or ~reating any school 
child without tha consent of its parents or guardian. 

It mit·ht bo ~osslble .for a civil suit to be brought 
to have another person appointed uardian on tho ground 
that the parents are incompetent or un£it under Sec . 370 
R. s . .. o ., 1 93·.1 . ~ee Brewer v . r;or ey, 1 48 ~,to . App . 193 . 
A civil suit of this type would rf ~o~rse , not concern you 
in your office as prosecuting a~torney . 

It 1 s therefore the oplnton of ~.~his o.tt'ice that 
the question of whether a child ia a 11neglected Child " 
within the Me8l:'1.ng , 1' the laws of this state is one f?f 
fact, and that in counties of less than 50, 000 popu­
lation a "n,glected child" does not 1J~clude ono sur ... cr ­
ing from t h e cruelty o~ it~ parontn , nor may the Ltate 
Board of Health cause a ~d co be treat ed for ostoo­
myletia witho t c.ho consent of lts parents . 

APl ROV...D : 

ROY McKI r ..:RICK 
A ~..torney G"'noral 

RJF :LeC 

Respectfull y submi ., ~..od 

r<Ob.wRT J • TiLl.. !AGJU>. 
Assistant Attorney General 


