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COUl~ vOURT : Under sec. Llll8, R . s . Mo . · 1939 , until taxes on 

real estate have been paid and collected , whether 
delinquent or otherwise, county ,ourt has authority 
to correct errors in valuations . assessment and 
levy, and may order such levy changed t o conform 
to the requirements of the law. 

J March o, 1944 

Honoraule G . Lovan ~t.a.rr 
.Pro.Jocutin~ Attorney 
MorL>an Cou.nty 
Versailles , rissouri 

Dear Sir: 

we are in receipt of your l etters or Jnnuury 27, 19~4, 
and b'ebruary 21, 1944, roquestin.:, an opi.uion .l'ro1... this de­
partmen~. Your letters or request r ead as f ollows: 

"By a very careful uudit , und by the use ot 
out side evidence the of fi ce of the stuto 
Auditor in .ta.aki ng u recc11t u.uctit ot the of-
1' leers ot aforGe..n County, found that in 1 9.)9 , 
t~c orrioe or Collector collootod over 
v600 .00 , which wus never account ed tor until 
the uudlt, ~d which was pa id 1n but did not 
show on the books of tho collector . 

"The levy t or int ~.;J. cut unu. 1•ea.emption fund 
tor t he bonded dobt ot .rorg...n Countlr • • ·o . , 
wu.s ln exoesa , by t ae levy or lray 1 969 • and 
tne excess lovy contrary to t no constitution 
of ~!o. , waa OdUvht iJY tho t ux expert s ot the 
two ruilroads, anu tho two r ailroad only paid 
to t he collector the aotu 1 amount of taxes 
uuo baseu. on \fll..l.t ::~ee~ed to be a ..J.oro c orrect 
levy. then ~he two rail~o d ~ovca to have 
t he t ux ceco. ds a inst t hoir p~operty cor­
r ooted by w.aki llu a s.1orn affidavit thut there 
was uLI. orronoouu ussesSL.LOILt a.n<i that tho ·tax 
records be oorr cotod to show what was assumed 
t o bo a ... ~ore correct at let1st not un exoos­
s~ve levy. J~u t he court did or der the 'er­
roneous asses ament' oor reoted, but wnich was 
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an excessive levy never paid into the coun­
ty collector. This order was ruade i n order 
t!W.t t .cw collect or could ...lti.ko u [)ettlem.ttnt 
and b l unoe, becuuse ue aid not collect what 
t he r a ilroads said was excess, und he only 
oollaoted whut t .. ey tena.cred . 

"Thon the books of t he public r uilroads or 
public utiliti es . ud ol' uJ.l thts publio utili­
ties wua ohanheu to show the reduced levy and 
11 pu.id ·in full oxcept t he two ruilroaa.s , 

"'"na t.w exceaa or tho OLhor utili tie \iua uot 
p~ld in, until discovered by the State Aud~t­
ora. .tl.lld t he county court reduoint. the tax 
wuount , only nULled the t wo ruil 1•oado thut oo.m­
pl uined and tendered only the reduced amount . 

" .ow tnis is 1g~4 , c...ud in ::(J.y 19~ , wtd~r ..,eo . 
11046 ~ . ti . ~o . lQJQ the county ~de a 50¢ per 
ylOO . OO tor county purpose l evy, anu which waa 
in eAcoss ro~ tno re~son t~t the inor us in 
l evy could not exceed lOp over the previous 
years taxes . This time after the levy, a ll the 
publ ic utili ti~s .L' J.~ured t ne levJ should h&ve 
been . 4J per ~100 . 00 valuation, oecause the 
valuation ot the county was less than 10 , 000 , ­
JOO . JO ~otal assesseu v luation , dnU all tnese 
public utilities just tend~rod and pni d into 
the county collector . 4~ on the 100 . 00, and 
left .:1 L..t.l<.Ulce c1~uinst t h U.ll.'.ferent publio 
utilities uncollected. Now in Jan. 1944, all 
t uooe public u~ilities petitioned the county 
oouxt :or ~ oraor ~o chQrbe oil ~hese oxceaa 
t axes, ~d ~e t hei r application on the basis 
of ~n 'err oneous aas~ssment'. I t looks like 
thi~ ppli cation should be fo1.· an illegal levy 
oont.L·ary to the l !O . uonat . Herein are two 
sample petitions t o correct erroneous assess­
ments. rnu o~nors u~~ siwilar . Now , ~tlu col­
lector wWJ.ta the orders .uw.de so that .he will 
not h~ve to ~oo ount for ~he excess taxes not 
oolleotod , iu ordoJ::' t.uat lli.j oettle.mont ldll 
bul unce tiitd will not be delinquent . The oxoess 
and ill obul levy , if that be what i t ia, seoms 
to not collq~r~ lu thu le~sc , orroneous assess­
ments , but erroneous taxation, or erroneoua 
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levies. This remission io f or money not 
paid into the oounty, ana it looks like un­
der s eo . 1121 6, ~ . J . ~o . l~D~ only provides 
tor l evios paid i n un.d \l,hich have been de­
clared illeg~l by ·the ~upreue Court. 

"The County uourt wants to know, .md as t ne1r 
advisor, I uttnt t o know just hov to handle 
such an ~pplic~tion , baseu on tho above and 
assumed !'acts. ..ttor reudin..:. 3oo . 11118, n. s . 
~o . 19~9, it looks like ~be the county court 
c~n ~~e ~o~c cor:ection. Tno ~ounty Co~·t be­
i n& u court of r ecord, uow could 1t take an ac­
tion on these petitions f'o1· erroneous assess-
n.t. nts when othe~· tnu.n lt..nd is involved and. 1t 
concern-a un illegal levy?" 

"In your roqueot for a more definition ot the 
purpoao of my ~uestion Jan . 2?, 1944, in your 
lot t-or of 2/l i:j/ ~A:t , .L \ rc.1Ilt to l'ur~n.e.l'' state my 
request: 

" '.rne fir ... t threo purac.;rt1phs in J.<.Y letter of 
Jap . 27 deal with what happened in 196~, nnd 
wnich \10..3 aiscoverea. oy t he s tate auditors in 
auditinu tAe boo~o of tno county collector . 
'.rhere t .11e levy was excessive and evao.ed the con­
stitution, because t he levy exceeded t ne amount 
t o be raised to p~y the i~tcrest And reo.euption 
fund requirements to pay on the bonded debt ot 
t he county . In that case , only two r~ilrouds 
ca~h~ t.u 4CO ~ le~y , ~u they r orused to p ay 
only the amount of taxes necessary to pay the 
amount needed to p y ~ne interest and pr1noipal 
t n&t ~t~ed. Jna ue~ein io utt acned an o~dor 
t nat wns prepared by tne county oolleotor or his 
deputy und wnich was uoprovea by the county court 
t o cover up W.L.I.ut was actually done . 

" 1 tho tux books concerning t he puolio utili­
ties in vhG r il~oud book , wore ch~ea, to illake 
tne levy r ute 4nd the resulting taxea t hut the 
t'1o r a ilroads said was t ne oorreot levy and which 
would uot bo excessive . Tnese booko were ~hanged , 
and tne tax .t:ecoipta in the off i oe ol' collootor 
wus clltLnged ; by SOii.ie ono in ~ne o.L•t i o e ot the 
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oolleotor, und purportedly by authority of 
t he order or the county court, said order be­
i ng the one enclosed. But, the f ull amount 
of the t axes were colleoted for t he levy orig­
inally fixed by the county oourt levy order, 
oolleotion beins made trom t hese publio utili­
ties, and the ohecks paid by the publiout1li­
t1ea and t he r eoeipts marked paid held by them· 
showed all but t he two ruilroada paid the orig­
inal levy in tull . s ome one in t he ottice ot 
the county collector's ott ice kept t he differ­
ence between the original levy and t he subse­
quent levy t hat was s upposed not to be exoea­
sive t or collection or taxes tor the interest 
and redemption fund. 

"Mr . w. A. Holloway can explain about this em­
bezzlement i n the ott ice ot the collector, if I 
have not made t he plan olear. 

"Now, my question is how to avoid repetition 
ot t ne above procedure. In 1~46, the a ssessed 
valuation in Morgan County increased. The ooun­
ty was allowed t o inoreaae t he levy tor oounty 
purposes , f rom 40¢ to 50¢ per 100.00 ; but Seotion 
11046 rl . s. Mo. 19~9 , rest~icts the resulting 1n­
oreaae t o lnly 10~ per year, th~t is , t he oounty 
could not evy the tull ~0¢ per 100.00 valuation 
tor oounty purpoaea, but must inorea~e t he levy 
gradually. See Sec ., supra . nut i n May 1~43 the 
oounty oourt did increase the levy to 50 ¢ per 
100.00, f rom 40¢ per 100.00. The publio utilit ies 
caught the excess ot levy f or oounty purposes, and 
said that t he l evy should have inoreaaed only 10~ 
and should be about 43¢ per 100.00, i ns tead ot 50¢ 
per 100 .00, and that the jump from 40¢ a hundred 
to 43¢ per hundred was the correct jump , and sent 
i n only enough t ax money to make 43¢ per hundred. 
This 43¢ being tor county purposea. 

"Now, these public utilities have tiled petitions 
before t~e county oourt to make an order correot­
ing the tax books , so that the t nx book• will show 
t hat t he oolleotor can oolleot only 46¢ per 100.00 
valuation, i nstead ot the 50- per hundred valuation, 
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such as his books show and whioh he 1a 
charged up with. l sent in copies of their 
petitions t o correct an ' erroneous assess­
ment. • The assessment was not erroneous • 

. It anything , the levy was excessive. The 
county oourt wants to make an order so thut 
if only the 4S- is collected by th~ collect­
or , then this exoeas of about 7¢ per hundred 
will be re~tted, and the oolleotor not 
charged, but in such a wuy that the original 
levy will not be collected against others , 
and then not accounted for , such ~• ~as done 
in l~jg. 

"The public utilities did not pay these exces­
sive levies tor county purposes into the handa 
ot t he collector, and t hese levies have not 
been declured illegal by t ue Supre~e Court , 
such as ure defined in Seo . 11215 R. s. Mo. 
1~M9. 

"Under these petitions to correot an erroneous 
assessment, would the county court have any 
legal right to llUike a oor.L·eot1on ot an exoea­
sive levy under deo . 11118 R. s. o. 19~9 ? 
Does thnt section cover excessive levies / JJld 
now, how ohould the order be written in ordar 
to ma.lce u.ny correction'(" 

A brief statement or the situ~tion set out in your let­
ters or January 27 , 1944, ~nd iebruary 21 , 1~44 , is in order. 

Moreun County levied taxes in excess or the umount neces­
sary to pay the interest ~nd redemption fund requiremonta on 
t he bonded debt ot the county. Mor~un ~ounty h~3 also been 
levying a r~~e fur county purposes in exoeas of tho ~ate pro­
vided in section 11, .~tiole X of tne Constitution ot Missouri, 
and Section 11046, k . ~. Mo. lg~g. In eaoh instunoe a portion 
ot the taxpayers have paid their tax in full , and in eaoh 1n­
atanoe a taxpuyer has refused to paT the aQount in exoeas ot 
the constitutional limitations. 

There oan be no question out what Morsan County has the 
authority under t.ne 0onstitutiou to levy to.xes sut.r.'ioient to 
pay t he annual i nterest on funding bonda and whateTor r ate ia 
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necessary to provide a sinking fund tor the payment ot the 
principal of the bonds as t hey become due. 

s ection J282, R. s . Mo. 19J9, provides as follows: 

" .Any county, city , village , t own, townahip, 
parts ot townships or school aistrict, 1s•u­
inG its bonas for t he purpose aforesaid , 
shall , at the time ot issui ng the same , pro­
vide i n the express manner provided by law 
for t he levy and collection or an annual t ax 
suffic i ent to puy the unnual interest on such 
fundi ng bonds &8 it r alls due, and a suffi­
cient sinking rund tor the payment ot the 
principal of suoh bonds when they become due." 

In tho ca se of the excess t uxes paid under the levy tor 
interest and sinking fund on the bonded indebtedness ot Morgan 
County, Section 11215 , R. s . Mo. l9Ji , provides as f ollows: 

"Wherever , i u uny county i n t his state, money 
has been collected under an illegal levy, the 
county court of such county or counties is 
hereby authorized t o rotuna the same by iasu­
i~ warr ants· upon the fund t o vJhioh s aid money 
had been credited, in f avor ot the person or 
persons who paid the same as sAown by the col­
l ector ' s books: Provided, that should the per­
son in f avor of whom tlllf warrant or warrants 
are issued be dead or unable to appear in per­
son, then tne same shall be paid to his heir• 
or l egal representatives: Provi ded f urther, 
that said county court or courts may, In their 
disoretion, refund, i n addition to t he money 
collected , i nterest whioh may have accrued upon 
t he sume , not to exceed six per cent: Provided 
further , that before ~Y lev$ shall be consid­
ered illegar; It shal have een so declared bf 
~supreme court of thestati"Ofliissourl: 

- PrOvided further, tha~e proviSions or thia 
section shall only ipply to those oountfei'"Iii 
which ~ money col ected-urider ~id lilegar-
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~ !.! either i n the county tre§sury ~ 
Within the control-of tne countl court: 
Provlaoa-?urthcr, t!lut-r.he ~unty cou~rt so 
refundlne auld money snall specify t ne time 
in \thiuu ouid Hl.On.ey shv.ll be refunded , and 
o.ll \tu.L•ra.uts .lo.L't on hanu e.tt er the e.Lpira­
tion of such time shall be by saia county 
court canceled , ana the money ~a interest 
turnou into tue school J.'und o.L' th county. ' 
( i:mphasis ours . ) 

The payment o~ this illeval tax wus a voluntary paym nt. 
Without such finaiiLu .ot the Jupre~o Court declarinL the t ux 
illegal, us ~roviued iu yeation 11215 , 3Upr~ , tho tollo\ing 
rule applies . The .a.-ule is set out i Ll the ouso OJ. Bre\flng 
Company v. Dt . Louis , 107 Mo . 1 . a . ~76: 

"It is a well- settl ed rule or l av. that uoney 
paid t nroUuh a mistake or tact, lldY be re­
coverou in an uotion ror that purpose . · (15 
AJll . und ~ng . l!.ncy . Law· ( 2 ~d . ) , p . ll06 , and 
cas. oit . ) Jut t~1o rule io ~ubjuat to tho 
qua lifioavion th~t tne party payinu must make 
the puy.~.~.t.eut uuuor a bon f i de belief t.a.t1t tue 
ruoney is due . ~or it he aid not believe he 
ovmod the mouey ~t the time he paid it , he 
oa.u not recover it . (Idem, p . 1105. ) 

"This ~ule applies to p&yments to municipal 
corporations ~swell a s to individuals . {20 
~m . '.lila ·ill.. . ...nay . La\• ( t .:..d . ) , p . 1158, ~d 
cas . oi t . } But in all auoh ouoea the 1nista.ke 
must be one or fact and not ot law, for all 
po.r sons t11•e deemed to llt1 v e no t.ic e OJ.' the lu.w. 
{Ibid . ) J.n analysis of the oase8 l~eliod. upon 
by the pl aintiff snows tnat they foll ow this 
rule , or else tHttt there was un element ot 
duress in the payment . 

"The rulo st ..... teJ. has oeen uni£o.r.ully .lollowed 
in tllis Stnte in r t>I'erenoe to all kinds or pay­
Inents , incluu.ing taxes , licenses , und claias , 
and the doctrine is tir.mly established that 
payments .made with a. full k.nov-led e ot all the 
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facta constitute volunt~y p~monts and 
can not be r ecovered , 40Q thut rfistako or 
ignorance Of lu.\1 uiVOS no ~·iuht to l.'t.OOVer . 
l\talker v . St. Louis , 15 .Uo . l . o . 575; 
Christy's h-dm.r . v • .Jt . Louis , 20 ro. 1 4.:>; 
C1o.tlin v • .-1c ... onou.;h, 3.; o. 412 ; 0ouch v • 
• Cu..nau.d Cl ty , 127 .• o . 4.)6 ; •reasaale v . Jtol­
ler, 13.3 :11o . 645; Dou~las v . Kunsas uity, 
147 4o . l . o . 4J7; see , ~lso , 22 / Jn . una ~as . 
En<>y . Lau ( 2 :.o. .), pp . 609 and 1v.)" 

• 

This sectlo .. 1 '1ill L.lso a .., ply to ....ny payment of ttUes in 
excess ot the constitutional limits wheu tho t .x ia 1'or county 

·purposes. 'l'de net r esult , t herefore , is thut before a refund 
can bo made to a taApayer, the tax must hbve been declared il­
legal by t he 3uprCJle Court or iissour1 and the taxes must be 
i n the possession or under the control ot the county oourt. 

A taxpayer or ~forgan county, who retuses to pt:ty taxea in 
excess or t ae leg&.l rate, hu s filed u pet i tion ii~ the oounty 
oourt to correct an " erroneous a.osesauent ." This tax was a 
ta:x for coWlt~ ..... w.~oses . ' .e ug ~ eo \.1 th you t ll .... t t.t1o question 
is not ono oJ.' erroneous asoessm.ont but rather o.1.1e of illegal 
levy. ~~ erroneous ussessment would involve ~1 usses~ent , 
tor example , on property exempt from taxation or property as­
sesse<l at a hi.!her o: l oHer figura t an is reasonable. That 
is not involved in this oase. The assesamont here w~s oorreot 
but the £~te of levy was in exoess of ~he couJ~it~tion~l limi­
t ation. ~learly t.tl pet1 t ion tiled wl th t 1.1.e oounty court ot 
Lorgan ~ounty to correct ~-n ••erroneous asseas.w.ont" should be 
denied . clo t he 1uestion i s how ~u. by wht4t authority may the 
county cou=t co:rcot tnis s1tu~t1on. 

The r ecords ot t he collector wlll .show a levy of 50¢ per 
~100.00 v~uation w~s ~aae, nu he 1. s no uuthority to aooept 
tmythinu 1 os oJ thc...n thu t • oJ t to ot t!i ssour 1 c;. rel . Bre\ler , 
Gounty Revenue Collector v. •cdornl Loa~ Co., 265 Fed. 1. c. 
J09 : 

" '.:'.adre Svd . .lS to be no ... issouri dtututo oon­
fer~ing power on tho collector to tuke a 
less sum in pay~ont of tho t e ohurb d t o 
him on t he tax books th~ tho uwount of such 
t nxes us shown by suoh tax books. n 
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section 11214, n . ~ . ' 'o. l 9J9 , autho.~.·izeu t ll e county 
court to \.:Ol'rec'& urr onoous ssessment.s onl.y . 'l'he only other 
authority thyt ~16ht bo foun~ in tho statutes ueleJntin~ 
power to the county court to cor reot errors i n tne levy of 
t axes i s 3ection 11118, .{ . ~· t.o . 19.)9 . .3a1d section reada 
as fol lows : 

"In all oases wnero any assessor or a sseac­
oro , the oounty court, or assessment boaru, 
or any oity counoil or assess~ent board , 
shall have a ssessed &ld levied taxes , ben­
eral or apecial , on any reul ostato , uc­
cordin.; t o l a••, whether the swue be delin­
quent or otnorwise, una until the uume are 
paid and collected, with ~1~ ~osts , int~r­
esta ann penalties thereon , tne city coun­
cil of any city anQ the county court or 
any oounty shall havo t he ~ull power to 
co .• :1·oot <.AI!Y errors which ut.aY appear in con­
nect i on t.ner.ewi th, Wilethe.l· of vu.lU..1tion, 
suoj ~ct t o tue provisions or t he Constitu­
tion or· trds ~tate , or ol' descr i ption , or 
ownership , uoubl e a s bess:rueul# , omisaion tro.m 
the ~ssessment list or books , or otho1~1se, 
w1u to .muko s uoll vuluationa , a s sesa..aeut and 
levy ooru'orm i n llll respeots t -.> t he ft..ots 
t:tn<1 requir~monta o1' the l aw. AilY ciescri!J­
tion OJ.~ desit,nu.tion o! property .1.'or assess­
ment purposes by whioh it ua.1 be iden til'ied 
or l ooatoo. shull be a su.L':ficiont auu valid 
desoripvion OL desi~lation. " 

I t \dll b noteo. t nt:tt t his oection ~ppliob to Lax s , wh8th­
er they c:o.re etelin.luent or other wi se , ..md "until t hti same are 
I!~!~ and collected. " ,;bilt;j it is true that In t~r!riit por­
tion or t .~.is section t he ord ulovy" 1il used i n con.u.eotion wit h 
t he word "assesseo." , the us o1 the \·:ord L .. entirel y u11'terent 
as it next. .:.Lppears in t111s sectlon. In .r:ao" . tno county court 
is t herein given ~ower ann uut hority to corruot ~~ errors whioh 
may appear i n oonneotioL. lvi t h c.ny 0 enerC,;l,l or s~eoiul t axes and 
"to nw.ke auo:1 v~luutlons , asscs=LJ.ant ~ levl ~onl'or.m. 1n a ll re­
spects t o the 1'acts ana requL. omenta or t.ue a.w. " 

• 
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Provision has been made under t he statutes tor ref und 
ot taxes pttfd under an excessive and illegal levy, una it 
would seem og ioal that provision shoul d be made in those 
oases , a s her e , where t here is an excessive levy and the tax 
has not been p~id . That seems to be the purpose of Seotion 
IlTlS. s lij)'Fti'. 

This construction is turtnor strengthened by a statement 
by Judge J:!:llison in State ex rel • • lderritt v . Geu·a.ner , 148 
s . w. ( 2d ) 1 . 0 • 7 84: 

"'l1here is another statut o , ..,eo . 11118 , H .s . 
1969 , Sec . 9946 , R. s . 1929 , .Yo . Stat . JUUl . 
Sec . 9946, p . 7989 , Laws Mo. 19j~ , p . 424 , 
whi oh appellant s eems to have overlooked. 
It authorizes t he county court (not the 
oounty board of equ~ilzatlon) in its dia­
o~·etion to oorreot any errors -.1hioh may ap­
pear i n oonneotion with the asaeas~ent and 
l evy of t~es, including those or v~luation , 
whetuer the taxes be dclin~uent or not , un­
til they arc pai d or ooll oted , with all 
costs . lie are not called upon hero to con- · 
strue this statute; but su~gest that uppel­
la.nt may possibly obtain relief troill the 
county oourt t hereunder if the assess~ent 
oo~pluined or is &s oppressive as his peti­
tion alleges . Soe Stute ox rel . Urewor v. 
Federcll Lead Co. , D. c. 265 ~ . J05 ; State ex 
rel . ·rear e v . Dunean , 205 .uo . ~5..:> , :J7J, 177 
.:> . \t. o04, 610 l t>) • " 

I t is true t nat the above statement i s di ctum ~d it 
seems to be in direot conf lict with t ha decision rendered by 
Juage Shain of tho 1( nsas City Court ot .. "ppeals in School Dia­
triot No. 46 v . Stewartsville 3chool District , 110 ~ . \1. ( 2d ) 
~99 , 232 Mo. a pp . 6~1. However , it ocema ~ore redaonuble to 
believe that t he statutes woula mako p~oviaion for both situa ­
tions , that is, where the tax has been paid under ~n excessive 
levy ~d wnere the t ax ha s not been p id under an exoesoive 
levy, than to interpret t he statutes as ~rovidiny ror only one 
ot the above montioned situations. For that reason we ~r• 1n­
ol1ned to udopt the su~3estion mndo by J udGe ~llison in the 
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Gardner onse, in preference to the opinion i n the Sohool Dia­
t l·iot otJ.se, und consi der t llut Section 11118, supra. , authorizes 
the oounty oourt to ..":u.ike a.n order chant;in.3 the r ate or levy on 
real estato to correspond with the l aw. · 

l':e find 1~0 statute authorizing the county oourt to nalce 
any correct i on of a levy in oases where personal property ia 
involved. 

We uo not h6ve under consideration the legality ot l ovy 
of 43¢ per ' lOO.OO valuat ion ror oounty purposes in JJorgan 
County, nor do we have uny su~estiono co~cerning a ~othod t o 
oompel the county oourt i n the fut ure t o l evy a leb~l rate. 

The abovu and for eeoi ng oonotitutes the opinion or this 
department. 

.APPHOVED ' 

ROY LfoKI'.t.•'.J..1HlCK 
Jt.ttorney Genor&l 

RC L: lm 

Respectf ully submitted 

LtALFH C. L.~Y 
.. ~ss1atant Attorney Genera l 


