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COUNTY COURT: Under Sec. 11118, R. S. MO. 1959, until taxes on
real estate have been paid ard collected, whethe;
delinquent or otherwise, county .ourt has authority
to correct errors in valuetions, assessment and
levy, and may order such levy changed to conform
to the requirements of the law.

March 6, 1944

FILED

|57

Honoraovle G, Logan Marr
Prosecuting Attorney
Morian County
Versauilles, iMissouri

Dear Sir:

We are 1n receipt of your letters of January 27, 1944,
and February 21, 1944, requesting an opinion frow this de-
partment. Your letters of reguest read as follows:

"By a very careful audit, and by the use of
outside evidence the offlce of the State
Auditor in making a recent audit of the of-
{icers of Morgan County, found that in 1959,
the office of Collector collected over
$600,00, which was never accounted for until
the audit, and which was paid in but did not
show on the books of the collector.

"The levy for interest and redemption fund
for the bonded debt of jforgan County, Mo.,
was In excess, by the levy of May 1959, and
tne excess levy countrary to the constitution
of Mo., was caught by the tax experts of the
two reilroads, ana the two rallroad only peid
to the collector the actual amwount of taxes
daue based on what seemed to be a more correct
levy. Then the two railroad moved to have
the tux records agalnst thelr property cor-
rected by making a sworn affidavit that there
was an erroneous ussessment and that the tax
records be corrected to show what was assumed
to be a more correot at least not an exces~-
gsive levy. ind the court did order the 'er-
roneous ussessment' corrected, but which was
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an excessive levy never paid into the coun-
ty collector. This order was made in order
that the collector could muke a settlement
and balance, becuuse lhe did not collect what
the railroads said was excess, aund he only
collected what they tendered.

"Then the books ol the public reilroads or
public utilities .nd of all the public utili-
ties was changed to show the reduced levy and
all paid in full except the two railroads,

and the excess of the other utilities was uot
paid in, until discovered by the State Audit-
ors. 4nd the county court reducing the tax
amount, only named the two rullroads that com-
plained and tendered only the reduced amount,

"low thls is 1944, and in May 1945, under Sec,
11046 R.3. Mo. 1959 the county made a 50¢ per
#100.00 for county purpose levy, and which was
in excess for Lhe reuson thnat the increase 1ln
levy could not exceed 104 over the previous
years taxes. This time after the levy, all the
public utilities rigured the levy should have
been .4d per $100.00 valuation, vecause the
valuation of the county was less than (10,000, ~
000,00 totul assessed valuation, and all tuese
public utilities Just tendered and paid into
the county collector .45 on the 100.00, and
left a balance agalnst the different publie
utilities uncollected. Now in Jan. 1944, all
tiiese public utilities petitioned the county
court for au order (o charge oifl these eoxcess
taxes, and meke their application on the basis
of an 'erroneous assessment'., It looks like
this application should be for an illegal levy
contrary to the Mo. Uonst. Herein are two
sauple petitions to correot erroneous assess-
ments. The others are similer. Now, tae col-
lector wants the orders made so that nhe will
not huve to account for the excess taxes not
collected, in order that nls settlement will
balance and will not be delinguent. The excess
aud 1llegal levy, if that be what it is, seems
to not coungeru iu the leust, erroneous assess-
ments, but erroneous taxation, or erroneous



Honorable G. Logan Marr -0 March 6, 1944

levies. This remission is for money not
paid into the county, and it looks like un-
der sec. 11215, R.5. Mo. 195% only provides
for levies paid in and which have been de-
clared illegal by the Supreme Court.

"The County Court wants to know, and as tnelr
advisor, I want to know Just how to handle

such an application, based on the above and
assumed facts. .aifter reading Sec. 11118, R.S.
Mo. 1959, it looks like maybe the county court
Call muke some correction. fThe County Court be-
ing a court of record, uLow could it take an ac~-
tion on these petitions for erroneous assess-
wents when other than laend is involved and 1t
concerns an illegal levy?"

*In your reoguest for a more definition of the
purpose of my question Jan. 27, 1944, in your
letter of 2/18/44, 1 want to further state my
request:

"The first three paregraphs in my letter of

Jan. 27 deal with what happened in 1959, and
which was discovered by the state auditors in
auditing the books ol tane county collector,
There the levy was excessive and evaded the con-
stitution, because the levy exceeded the smount
to be raised to pay the luterest and reaewption
fund requirements to pay on the bonded debt of
the county. In that case, only two railroads
caught the excess levy, aud they relfused to pay
only the amount of taxes necessary to pay the
amount needed to pay the interest and principal
that matured. 4nd herein is attached an orderxr
that was prepared by the county collector or his
deputy and which was approved by the county court
to cover up what was wotually done.

*4ll the tax books concerning the public utili-
ties in the ruilroad book, were changed, to make
the levy rate und the resulting taxes thut the
two rallroads said was the correct levy and whioch
would not be excessive. Tnese books were changed,
and the tax receipts in the office of collector
was chunged,; by sowe one in tne office of the
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collector, wund purportedly by authority of

the order of the county court, sald order be~
ing the one enclosed. But, the full amount

of the taxes were collected for the levy orig-
inally fixed by the county court levy order,
collection being made from these publiec utili-
t{es, and the checks paid by the publicutili-
ties and the receipts marked paid held by them-
showed all but the two railroads pald the orig-
inal levy in full. Some one in the office of
the county collector's office kept the differ-
ence between the original levy aund the subse~
quent levy that was supposed not to be exces~
sive for collection of taxes for the interest
and redemption fund.

"ir. We A. Holloway can explain about this em~
= bezzlement in the office of the collector, if I
have not made the plan clear.

"Now, my question is how to avoid a repetition

of tue above procedure. In 1945, the assessed
valuation in Morgan County increased. The coun~-
ty wes allowed to increase the levy for county
purposes, from 40¢ to 50¢ per 100.00; but Section
11046 R, S. Mo. 1959, restricts the resulting in-
orease to only 10% per year, that is, the county
could not levy the full 50¢ per 100,00 valuation
for county purposes, but must inecrease ths levy
gradually. See Sec., supra. ut in May 1943 the
county court did increase the levy to 50¢ per
100,00, from 40¢ per 100,00. The public utilities
caught the excess of levy for county purposes, and
said that the levy should have inereased only 10%
and should be about 43¢ per 100,00, instead of 50¢
per 100,00, and that the jump from 40¢ a hundred
to 45¢ per hundred was the correect jump, and sent
in only enocugh tax money to make 45¢ per hundred.
This 45¢ being for county purposes.

"Now, these public utilities have filed petitions
before the county court to make an order correct- .
ing the tax books, so that the tax books will show
that the collector can gollect only 43¢ per 100,00
valuation, instead of the 50¢ per hundred valuation,
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such as his books show and which he is
charged up with. I sent in coples of their
petitions to correct an 'erroneous assess-
ment.' The assessment was not erroneous.
_If anything, the levy was excessive. The
county court wants to make an order so that
if only the 45¢ is collected by the collect-
or, then this excess of about 7¢ per hundred
will be remitted, and the collector not
charged, but in such a way that the original
levy will not be collected against others,
and then not accounted for, such as was done
in 1939.

"The public utilities did not pay these exces-
sive levies for county purposes into the hands
of the collector, and these levies have not
been declared illegal by the Supreme Court,
iuoh a8 are defined in Sec., 11215 R. 5. Mo.
9359.

"Under these petitions to correct an erroneous
assessment, would the county court have any
legal right to make a correction of an exces-
sive levy under sSec. 11118 R. 5. Moo 19597
Does that sectlion cover excessive levies? And
now, how should the order be written in order
to make any correction?"®

A brief statement of the situation set out in your let-
ters of January 27, 1944, und February 21, 1944, ls in order.

Morgan County levied taxes in excess ol the wmount neces-
sary to pay the interest and redemption fund requirements on
the bonded debt of the county. Morgan County hus also been
levying a rute ror county purposes in excess of the rate pro-
vided in Section 1ll, .rtiecle X of the Constitution of Missouri,
and Section 11046, k. 5. Mo. 1999, In each instance a portion
of the texpayers have paid their tax in full, and in each in~-
stance a taxpayer has refused to pay the amount in excess of
the constitutional limitations.

There can be no yuestion out what Morgen County has the
authority under the Constitution to levy taxes sufficient to
pay the annual interest on funding bonds and whatever rate is
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necessary to provide a sinking fund for the payment of the
principal of the bonds as they become due.

Section 5282, R. S. Mo. 1999, provides as follows:

»Any county, city, village, town, township,
parts of townships or school district, issu-
ing 1ts bonds for the purpose aforesaid,
shall, at the time of issuing the same, pro-
vide ian the express manner provided by law
for the levy and collection of an annual tax
surficient to pay the annual interest on such
funding bonds &8 it falls due, and a suffi-
cient sinking fund for the payment of the
principal of such bonds when they become due,"

In the cese of the excess tuxes pald under the levy for
interest and sinking fund on the bonded indebtedness of Morgan
County, Section 11215, R. S. Mo. 1959, provides as follows:

"Wherever, iu any county in this state, money
has been collected under an i1llegal levy, the
county court of such county or counties is
hereby authorized to refund the same by issu-
ing warrants upon the fund to whiech said money
had been credited, in favor of the person or
persons who pald the same as shown by the col-
lector's books: Provided, that should the per-
son in favor of whom any warrant or warrants
are 1ssued be dead or unable to appear in per-
son, then the same shall be pald to his heirs
or legal representatives: Provided further,
that said county court or courts may, in Gtheir
disoretion, refund, in eddition to the money
collected, interest which may have acerued upon
the same, not to exceed six per cent: Provided
further, that before %&1 levy shall be consld-
ered 1llegel, It s huve been so declared by
the supreme court of the state of Missourl:

. Provided further, that the provisions of this
section shall only apply to those counties in
which the money collected under sald Illegal
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levy 1s elther 1n the county tregsury or
wItEln the control ol tue county court:
Provided further, tiat the county court so
refunding sald money shall specifly the time
in which seld woney shall be refunded, and
all warrants left on hand after the expira-
tion of such time shall be by said county
court canceled, and the money and interest
turned into the scihool fund ol the county.”
( Bmphasis ours.)

" The payment of this illegal tax wus a voluntary payment.
without such finding of the Juprewe Court declaring the tux
illegal, as provided in Sectiom 11215, supra, the following
rule applies. The rule 1ls set out in the case ol Brewing
Company v. St. Louls, 187 Mo. 1. c. 376:

"It 18 a well-setiled rule of law that money
paid through a mistake of fact, wmay be re-
covered in en action for that purpose. (15
Am. snd Eng. kEnoy. Lew (2 Ed.), p. 1105, and
cas, ¢it.) But tuis rule is subject to the
qualification that the party payling must make
the payweut under a bona r'ide bellef thut tuae
money is due. For 1f he did not believe he
owned the money at the time he paid it, he
can not recover it. (Idem, p. 11085,)

"This rule sapplies to payments to municipal
corporations as well as to individuals. (20
Am, and ¥ng. Bnoy. Law (2 %d.), p. 1158, and
cas. cit.) But in all such cuses the mistake
must be one of fact and not of law, for all
persons ure deemed to nave notice ol the law.
(Ibid.) 4An analysis of the cases relled upon
by the plaintiff shows that they follow this
rule, or else that there was an element of
duress in the payment.

"The rule stated has been uniforwmly followed

in this State ln reference to all kinds of pay-
ments, including taxes, licenses, and claius,
and the dootrine is firmly established that
payments made with a full knowledge ol all the
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facts constitute voluntary payments and

can not be recovered, and that mistake or
ignorance of law gives no right to recover,
(Walker v. 3t. Louls, 15 lo. l.c. 575;
Christy's Admr. v, St. Louis, 20 Mo. 143;
Claflin v, McLonough, 33 Mo. 412; Couch v.
Kansas City, 127 Mo. 458; Teasdals v. Stol-
ler, 133 Mo. 645; Douglas v. Kansas City,
147 MO, 100. 4573 390, al'o. 22 Al and Rﬂs.
Enoy. Law (2 Ed.}. pp. 609 and 615.)"

This sectlon willl elso epply to any peyment of tuxes in
excess of the constitutional limits when the tax is for esounty
‘purposes. Tue net result, therefore, is that before a refund
can be made to a taxpayer, the tax must have been declared 1il-
legal by the Supreme Court of Missouri and the taxes must be
in the possession or under the control of the county court.

A taxpayer of Morgan County, who refuses to pay taxes in
excess of the legal rate, has flled a petitioa lu the county
court to correct an "erroneous assessment." This tax was a
tax for county purposes. We agree with you that the guestion
is not one of erroneous assessment but rather oune of illegal
levy. An serroneous assessment would involve an assessment,
rfor example, on property exempt from taxation or property as-
sessed at a higher or lower fligure than is reasouable. That
is not involved in this case. The assessment here wus oorrect
but the rute of levy was 1n exocess of the constitutional limi-
tation. Clearly the petition riled with the county court of
Morgen County to correct an “erroneous assessueant™ ghould be
denied. So the question is how and by what authority may the
county court correct this situation.

The records of the collector will show a levy of 50¢ per
$100.00 valuation was made, «nd he has no authority to accept
anything less than that., 3tate of !fissourl ex rel. Brewer,
Gognty ltevenue Collector v. Federal Lead Co., 2605 Fed. 1. ¢.
509

"There sceems to be no Missouri stetute con-
ferring power on the ocollector to take a
less sunm in peyment of the taxes charged to
him on the tex books than the amouant of such
taxes as shown by such tax books."
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Section 11214, k. 5. Mo, 1959, authorizes the county
court to correct erroneous assessments only. ''he ounly other
euthority that wight be found 1n the statutes delegating
power to the county court to correct errors in the levy of
texes 1s Section 11118, R, S. Mo, 1999. JSald section reads
as rollows:

"[n all cases where any assessor Or assesc-
ors, the county court, or assesswmeut board,
or any ¢ity couneil or assessment board,
shall have mssessed and levied taxes, gen-
eral or special, on any real ostate, ac~
cordinz to law, whether the sume be delin-
quent or othnerwise, and until the same are
pald and collected, with all costs, inter-
ests and penslties thereon, tue city coun~-
cil of any city ana the county court of

any county shall have the full power to
corrvect any errors which wmay appear in cou~
nection therewith, whether of valuation,
subject to the provisions of the Constitu-
tion of tnls state, or ol description, or
ownership, double assessment, omission from
the assessment list or books, or otherwise,
end to make such veluations, assessuent and
levy conform in all respects to the lacts
and requirements of the law. Any descrip-
tion or designation of property ior assess~-
ment purposes by which it may be identirlied
or located shell be a sufficient and valid
description or designation.™

It will ve noteu thet this section applies Lo taxes, wheth-
er they sre delinjuent or otherwlse, and "until the same are
peld and collected.” While it is true thet Im tlle first por-
tion of tiis section the word "levy"™ is used in couunection with
the word "assessea", the use of the word is entirecly different
as 1t next appears in this section. In fact, the county court
is therein given power and authority to correct ady errors which
may appear in conneotion with any general or special taxes and
"to make sucl valuations, asseszment and levy coniorm in all re-
spects to the racts and requirements of the {aw.“
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Provision has been made under the statutes for refund
of taxes pald under an excessive and illegal levy, and it
would seem logical that provision should be made in those
cases, as here, where there is an excessive levy and the tax

has not been paid., That seems to be the purpose ol Seotion
ITT18, supra.

This construction is further strengthened by a statement
by Judge £llison in State ex rel., Merritt v. Gardner, 148
3. W. (Ed) l, ¢c. 784:

“"There i1s another statute, Sec¢., 11118, R.S.
1959, Sec. 9946, R, S. 1929, Mo. Stat. ann.
Jec., 9946, p. 7989, Laws Mo. 1955, p. 424,
which appellant seems to have overlooked.

It authorizes the county court (not the
county boerd of eguallzation) in its dis-
cretion to correct any errors which may ap-
pear in connection with the assessment and
levy of tuxes, including those of valuation,
whetlier the taxes be delinguent or not, un-
til they are paid or collected, with all _
costs. We are not called upon here to con-
strue this statute; but suggest that appel-
lant may possibly obtain relief from the
county court thereunder if the assessnent
cowplained of is us oppressive as his peti-
tion alleges. 3See Stute ex rel. Brewer v,
Federal Lead Co., D. C. 265 F. 500; State ex
rel. Teare v. Dungan, 265 lio, 0d5, 375, 177
Se. We 604, 610 (5)."

It 1s true that the above statement is dictum and it
seems to be in direet conflict with the decision rendered by
Juage Shain of the Kunsas City Court of .ppeels in School Dis-
trioct No. 46 v. Stewartsville School District, 110 5. W. (24)
599, 232 Mo. App. 651, However, it seems wore reasonable to
belleve that the statutes would make provision for both situa-
tions, that 1s, where the tax has been paid under an excessive
levy and where the tax has not been paid under an excessive
levy, than to interpret the statutes as providing for only one
of the above mentioned situations. For that reason we are in-
clined to adopt the su zestion made by Judge Llllison in the
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Gerdner case, in preference to the opinion in the School Dis-
trict case, and consider that Section 11118, supra, authorizes
the county court to make an order changing the rate of levy on
real estate Lo correspond with the law.

We find no statute authorizing the county court to make
any ocorrection of a levy in cases where personal property is
involved.

We do not have under consideration the legelity of a levy
of 43¢ per 100,00 valuation for county purposes in lorgan
County, nor do we have any suggestions coucerning a method to
compel the county court in the future to levy a legal rate.

The above and loregoing constitutes the opinion of this
department.

Respectifully submitted

RALPH C. LASHLY
Assistant Attorney Genersl

APPROVED:

ROY MoKITTRICK

Attorney General
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