
P_..:03 .... '1S JU.....G.;; : - vciDnot secure additional co.Llpensation tor 
performing dut i es of OJ.'l'ice vvhere there is 
no special statute authorizing it . 

Eebruar y 5 , 1944 

Hono1·e.ble Joseph V. llasse7 
Probut e Judge 
Carta1• County 
Van Buren, J.'issour1 

Dear J udge Massey: 

FIL ED 

:5~7 

we are i n r eceipt of your request for an opinion , 
dat ed iebruar y 6 , 1944 , which reads as f ollows: 

"Pl ease inf orm ~e if I ma7 collect trom 
the County Court t he money I puy out once 
ever y year to have my probate recorda 

· brout,jht up to date . ..~.s I don ' t t;et much 
salary and t herefore cannot hire a clerk , 
I have to hire it done once ~t the end ot 
every year. The Count y Court asked me to 
write you in regard to s ame . " 

article VI, Section 65 , of t he ~tt ssouri Const itution 
provides: 

"Probate courts shall be uniform in their 
organization, jurisdiction, duties and 
pract ice , except that a separ ate olerk may 
bo provi aeJ r or , or the Judge ~Y be re­
quired to ~ct , ex offi ci o , as hi o own ol erk . " 

Section 2440 , R. s . Missouri, 1 969 , provides : 

ttThe Judge ot probat e is r equired to aot 
ex otf 1oio a s his own ol erk, • * *· Pro-
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videQ , th~t any Judge of probate may , 
by an entry of roco1·d i n said court, 
appoint a separate olerk , who shall ~ 
~ .!!z said ju~ge o.nd shalr"no!C! his 
Oflrce a~e p easure ot the Judge. 
* * * n 

Inaamuoh as you havo appointed no olerk, you are, 
t herefore, reearded in t he eyes of the law as ex ot tioio 
clerk and must perform t he duties of clerk. 

Section l j295, rl . s . Missouri, l9j9 , provides: 

"Every clerk shall reoord the judgments, 
rules , orders and other proceedings ot 
the court, ~nd make a co~plete alphabeti­
cal index thereto; issue and attest all 
process when r equired by law and attix 
t he seal ot his ottice thereto, or it 
none be provided , t hen his private seal; 
keep a perfect aooount ot all moneys com­
ing into his hands on aooount ot oosts or 
otherwise, and punctually pay over the 
same: * • * " 

Section 13867, R. s . Missouri, 19~9, provides: 

"It shall be the duty ot all clerks of 
coUl~ts or record to keep Just aooounta 
or all fines, penalties, forfe i tures and 
Ju~ents rendered , i mposed or accruing, 
in tavor of any county, ready at all times 
tor the inspection ot t he judges ot t heir 
r espective courts . " 

The statute relating to fees or salaries of probate 
judges is deotion 16404, R. s . .t.!issouri , 19J9 , which pro­
vides the tees a Judge may chat~ge for certa i n specific acts . 

Section l 3404a , Laws or 19~, page 868, provides a mini­
mum sal ary for probate Judges in counties of less t han 19,000 
population, o.nd pl:ovid.es for a .montb.l.y report to the county 
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clerk ot all tees actually collected. This act does not 
pr ovide tor any special compensation tor prepariDB these 
reports. 

There is, therefore , no special statutory provision 
tor compensat ion tor the preparat ion of reports or recorda 
in connection with t he duties of a probate judge acting aa 
ex off icio clerk or tor a clerk. 

In Nodaway County v. Kidder , 129 s . w. ( 2d ) 8o7, 1 . c. 
860 , it i s stated: 

"The genera l rule is that the rendition 
or se~vices by a public officer is deemed 
to be gratuitous, unless a compensation 
therefor is provided by statute . I f the 
statute provides compensation in a par­
ticula r mode or manner, then the officer 
is confined to that manner and is en­
titled to no other or f urther compensa­
tion or to any ditfex·ent mode ot aecur­
i na same. such statutes, too must be 
strictly construed as against the oftioer. 
* * * ~ 
"It is well established t hat a public of­
ficer cl iming compensation for official 
uuties performed must point out the stat­
ute authorizi~ such payment . St~te ex 
rel . Buder v. Hackmann , 605 Mo. ~42, 265 
s. ''" 5~2. 534; .... * * *·" 

In the case of City or Indianapolia v. Lampkin, 11 N. E. 
833, it was held that a oity clerk could not be paid extra 
compensbtion tor preparin3 an index of counoil proceedi nga 
since such work was an incident to the oifi ce and was an ot­
fioial duty . 

CONCLUSION 

It is, therefore , t he opinion of this office that a pro­
bate judge may not collect f rom the county court un additional 
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amount oYer and above his re~ular statutory salary or tees 
for the preparation of reoorda where t here is no speoial 
s tatute authorizin~ it. 

APPROVED: 

ROY MolCI11-r'R!CK 
Attorney General 

HJF:HR 

Respectfully submitted 

ROBERT J. FL..\N.AGAN 
.... ss1stant Attorney Geueral 


