
County Court : School fund mortgages . Rate of interest . 
Reduct ion of interest before termination 
of contract . 

Honorable l'Taldo P. Johnson 
Assistant Prosecuting Attorney 
henry County 
Clinton, l ~i ssouri 

Dear ~r . Johnson: 

• 

FILED 
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This is an acknowled~ent of your let t er addressed to 
the General on June 10, 1944 , relating to a question or the 
rate of interest to be charged and collected or school fund 
mortgages . Your inquiry is as follows: 

"I am directod by the County Court to ask 
your opinion as to whether tho rate of 
interest t o be collected on loans or t he 
County School Fund and of the Township 
School Funds then existing is affected by 
an order or the Court providi ng that on 
l oans made thereafter t he rate or interest 
should be at a lower rate . 

"Specifically, the County Court on !!ay 22, 
1944 made an order providing that loans 
should thereafter be made at 4% interest. 
All loans then outstanding bore 6~ ·interest . 
Certain borrowers contend that tho County 
Court is without authority to reduce the 
rata of interest on new l oans without reducing 
the rate on loana then outatanding. All loans 
are due according to their terms on December 31st 
of the year in wh ich made and, without formal 
extension, are pex·ui tted to run .from year to 
year upon payment of interest as long as the 
security ia considered satisfactory . In 
practice payment o.f loans has always been 
accepted at any time with interest to date of 
payment only. 

"The question also presents itself as to whether 
the County Court baa authority, if it so desires , 
to reduce t he rate of interest on outstanding 
loana below the contract rate." 
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Section 10376, Laws of 110. 1943, is as follows: 

8 It is hereby made the duty of the several 
county courts of this state to diligently 
collect, preserve and securely invest, at 
the highest rate of interest that can be 
obtained, not exceeding eight nor less 
thin three per cent per annum on unenoumbered 
real estate security, worth at all times at 
least 4ouble the su~ loaned, with personal 
security in addition thereto, the proceeds 
of all moneys , stocks, bonds, and other 
property belonging to the county school fundJ 
also, the net proceeds fro~ the sale of estrays; 
alao, the clear proceeds of all penalties and 
forfeiturea, and of all fines collected in the 
several counties for any breach of the penal or 
military laws of this state shall belong to and 
be securely invested and sacredly pr.eserved in 
the several counties as a county public school 
fund, the income of which fund shall be collected 
annually and faithfully appropriated £or establish­
ing and maintaining free public aehools l n the 
several counties of this state . • (Undorscoring ours.) 

Section 10383, R. s. Mo . 1939, is aa follows: 

"Whenever there shall be in the county treasury 
any money belonging t o the capital of the school 
fund of any towns~p therein, the cou.nty court 
of such county shall loan the same for the 
highest interest tnat can be obtained, not 
exceeding eight nor leas than four per cent ~er 
anhum, upon conditions and subject to the re­
strictions hereinafter set forth . " (underscoring 
oura . ) 

Section 10384 thereof provides in part as follows: 

·~ * *In all caaea of loan, the bond shall be 
to the county, for the use of the township to 
which the funds belong, and shall specify the 
time when the hrinoipal is payable, rate ot 
intereat and t e time when paxableJ that in 
dofault ot payment of the interest, annually, 



Hon. Waldo P. Johnson 

or failure by principal in the bond to 6ive 
additional security when thereto lawfully 
requi red, both the orincipal and interest 
ahall become due and payable forthwith, and 
that all interest not punctually paid shall 
bear interest at the s ru:1e rato of interest 
as the principal .***" (Underscoring oura . ) 

The above section was amonded by the Laws of ~~ . 1943 , 
1n s. B. 13, p . 880- 1, which is in part as followsz 

" ·:! ~f *In all cases or loan , the bond shall 
to the county, for tho u se of t he township 
which t~e funds belong, and each loan shall 
made for not more than five ears and the 

or. s s spec y w en e or nc pa s payable 
and the rate of interest to be paid thereonJ 
that the interest ahall be paid annually and in 
default of payment of the intorest annually, or 
!ailuro by the·principal in the bond to give 
additional security at any ti~e during the exist­
ence of said loan when thereto law.fully req·uired 
by the county court , both the principal and interest 
shall become due and payable forthwith and the 
county court may proc~ed to cause the real estate 
seeuring payment of the loan to be sold as here­
after provided. Tho said bond shLll provide that 
if the interest is not punctually paid, it shall 
become as principal and bear the s~e rate ot 
interest • .;~o * *" (Underscor ing ours . ) 

Section 46, Art . IV, Constitution of Mo, is as followaz 

"The Gene~al Assembly shall have no power t o 
make any grant, or to authorize the making of 
any &rant of public noney or thinJ of value 
to any individual, associati on of individuals . 
muni~ipal or othor corporation whatsoever: 
Provided , That this s~All not b e so construoa 
as to prev~nt the grant of aid in a case of 
public calamity. " 

In defininti the powers and duties of the County Court 
in administering a county public school rund the Supreme Court 
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in th6 Case of Saline County v . 1horp, 88 s. W. 2d. 183, 
186 held: 

"* * ~ It must be remembered that this ia 
a case where public officers were acting 
for a governoental aubd~vision of the state, 
a county, 1n relation to funds held in trust 
for the public for school purposes. hothin~ 
is bettat• 3'-'t.tled than that, under such circum­
stances, such of~icers are not acting as t hey 
would as individuals with their owr property, 
but as special truateoa with every limited 
authority, and that every one dealing with 
them must take notice of those limitations, 
~ontgomery County v, Auchley, 103 o, 492, 
16 s , w, 626, . 

"Sections 9243-Q256, R. S, 192Q ( o,st, Ann, 
Sections 9243 to 9256, pp , 709a- 7104), say 
what a county oourt can do with reference 
to the i nvestment , collection, and reinvest-
ment o£ public s~ool f unds . These atatutoa 
require that county courts 'diligently collect, 
preserve and securely invest * * * on unenc~bered 
real estate sec~1ty, worth at all times at 
least double tho sum loaned ~ * * t~e county 
achool fund'J and that these funds •shall belong 
to and be securely invested a nd sac. ed.ly pre­
served in the several counties as a county 
public school fund , the income of which !und 
shall be collected annually a.nd fai th!"ully 
appropriated for establishing and maintaining 
froe public schools . ' Section 9243 (~o. St. 
Ann. Section 92,3, p . 7098), It is also provided 
by this section that the county court 'may, in 
ita di8cretion, require personal security i n addi~ion 
thereto,' The county treasurer is required to 
collect all school money, give receipt• ther efor, 
and file duplicate receipts with the county clerk. 
The county clerk is authorized to satis.fy a schcol 
fund mortgage 'when t he amount of said receipts 
is in full of all interest and principal of said 
bond and mortgage.'* w *" 
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"The purpose of requi ring a bond and personal 
security is, of course , to make it possible 
to coll ect the debt even if the land, securing 
the loan, decreases in value. · ~he county court 
has no authority to give any right of the county 
t o collect either principal or i nterest due(~eal 
v . Chariton Cour. ty Co~rt, 15 Mo . 412), or to 
dispense with either the bond, with its personal 
obligation to repay the money, or the mortgage 
conveyins cl ear land as security. Lafayette 
County v . Hixon, 69 !,1o . 581. r:either does it 
have a uthori ty to release a surety from his 
liability upon the bond or to take in payment 
of the amount du e or any p!.I!t thereof, upon 
a school fund bond and mortgage, a note which 
does not conform to the statutory requirements . 
lJontgoniery County v • .ruchl ey, 163 ~o. o. 492, 15 
s.w. 626 . khy should it have any authority to 
release one who borrowed from this fund from 
his obligation to repay it ~;~ "'~ *" 
hach l oar. is an individual contract between the county 

court as truste~s for the fur.d and tl:..e borrower . Such court 
does not act in the capaci~y of a court but as statutory t r ustees . 
This being true , a general court or der should not be ~ade fixing 
an arbitrary rate of inter est on all l oans . Therefore,, such 

trustees in making each loan should exec~te their trust by 
loaning for the highest rate of interest that can be obtained, 
"not exceeding eight nor loss than four per cent per annnm" . 

GOlWLUSION 

Therefore , it is the upinion of this department that the 
members of the county court acting as tr~tees in making loans 
out of the funds provided in Secti ons 10376 and 10383 supra 
must loan such funds for the highest rate of interest that can 
be obtained in each loan withi~ statutory limits . A loan made 
for a definite time and rate of inter e s t, as provided by statute , 
must, by such trustees, be strictly enforced aecor~ing to the 
terms of the mortgage and bond. A reduction of interest by 
such trustees on such executed contract before its termination 
would constitute a grant of public :money and violate the 
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provision of Section 46, Art . IV o£ the Constitution of 
l.tlssouri , 

SVM zEH 

APPROVED 

ROY l4CKITTRICK 
Attorney General 

Respectfully submitted, 

S . V. MELLI:.G 
Assistant Attorney General 


