
D~Pu·-'-'Y 1t.:...COlWEH. : Comnensation of Deputy Re corder must b e 
paid from fees earned by the office of 
Hecorder of Deeds . 

June 15 , 1944 

FILED 
::r. J . u. llow lf2 Assistant Prosecuting Attorney 
Uississippi County 
Charleston, Missouri 

Dear S~r: 

We aclmowl.ed.Be receipt of your letter of !lay 29th, 
19!.:4, request-ing an opinion from this department, which 
letter, omitting address and signature, is as follows : 

"Prior to 1943 the offices of Circuit 
Clerk and Recorder in this County were 
combined. January 1st, 1943,. they were 
separated . :t.:r. Oliver F . Goodin became 
Recorder of Deeds . I t was his intention 
to appoint l.!r . o. T. Dalton as his deputy, 
but !.lr . Dalton wa.s then in the Collector's 
office and nould not be relieved from 
duty there until af'ter the I.:arch settle­
ment of that off ice . llr . Oscar I. Oliver 
was appointed to fill the position of 
deputy record&r temporarily. ~r. 0 . T. 
Dalton began hls duties Apr~l 3rd, 1943 . 
lir. Oliver '<7as beill5 paid at the rate of 
$1600 .00 ~er year. The campm~sntion 
agreed upon for I.lr . Dalton was Gl700. 00 
per year . Tl'le onJ.y record I could .find 
in the County Clerk ' s office uas one made 
January 12th, 1943, recorded in Book 16 
at pago 209, merely stating that Oscar I. 
Oliver was appointed deputy recorder at a 
salary of Cl600. 00 per year. I have 
failed to f ind any record whatever of !lr. 
Dalton's appointment, but I am informed 
t hat he has been paid monthly on tlw basis 
of ~1700.00 per year. 
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"In 1943 t he fees of the Recorder's 
of.fice wero more than enoush to onu.1Jle 
tllo Recorder to rotaln ~4000 . 00 and pay 
the deputy .1700 .OJ . A.fter t:1e new 
111.8.rr~age l avt was passed, t he l icense 
.foes fell off to such an extent that 
there seems to be a question as to the 
fees o.f tho o.f.fioe amountinG to ;(5700 . 00 
in 1944 . 

"Tho question to which an answer is do­
o:red ia this - If t he fees do not a~ount 
to (:5700 . 00 in 1944:, ls t he dii'foronce to 
bo paid by the County Court, or is it a 
matter i'or the Recorder and his deputy t o 
work out between t hemselves? 

" I .find no statuto dealing directly with 
thlo quostion . 3oct lon 13,187, R. 0, IJo . 
1~39 , soena to t~co it for gr anted that 
t he foes will be suf£1cient to pay the 
deputy after tho r ecorder haD retained 
c~ooo . oo . 

" One of t ho Judges of t he Count:r Court 
spoke to mo about the Recorder's settle­
ments with t hat court and indicated tl~t 
tho Recorder \'lould like to make his sottl o­
mcn ts as r equir ed by' law showine the 
amounts collected and'di~tributed , but not 
pay1n.{; 1n any surplus at t he end of each 
yoar , but make t he payment at t he ond of 
hio four yfJar t erm. It hardly seems to me 
that t his is within the contemplation of 
t ho statuto , because if he did not make 
proper payment f or t he first year, the 
t hree year statute of l~ito.tions might 
cause trouble." 

Uiss1ss1pni County, as disclosed by the 1940 census , 
has a popul ation o.f 23,149 . Tho Recorder of Deeds of Miaa1sa-
1pp1 County is , t:1eroforo, under tho provisions of Sections 
13160 and 13197, R. 3 . llo . 1039 , w~th r efer ence to t he appoint­
ment of deputioa and componsat ion of the Recorder and such 
deputies . 
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Section 13160, R. s . l~o . 1939 provides as follo\7s: 

ttln all count l os therein t he of fices 
of olerk of the circuit court o.nd 
r ecor der of deeds havo been or MnY 
be separated, the recorder of deeds 
may a ppoint in writinc one or moro 
de "tlt .:.os, to b e o.p::>r ovod by tho county 
court of' t hoir reopoct.:ve coun ties, 
\7hlch o.ppoint uont, \"lith t h e lilte oath 
of of .fice a.o their pr:ncipals , to be 
ta::on by tho:'l'l and indorsed tlleroon, 
shall be filed in the office of the 
county clor ic . Such deputy recorders 
shall poasoso tho qual ifications of 
clcrJ.co of co'..lrte of r ooord, o.nd nny, 
in tho nru.a.c of t :1oir pr1ncipalo, per­
~oro t~e duties of recorder o~ deeds, 
but o.ll r ocordera o~ deods and t hoir 
s ureti es sh.nll be responsible for the 
official conduct o~ t heir deputies . 
D-.lt no recorder now hol dine office 
shnll appoin t such deputy or der:>uties 
until ho shall have entered into a now 
bond to the state in such sum, manner 
and f'orm as is novt requi red by law. 1' 

Section 13187, R. s . Mo . 1939, provides: 

nTho recorder of each CO\Ulty in uhich 
t~e of f i ces of r ecor der of deeds and 
clerk of t he circuit court are separate 
shall keep a !'ull, true and faithful 
account of all fees of every kind r e ­
ceived, and make a roport t:1ercof every 
year to t he county court; and all t ho 
fees received by hin, over nnd above 
t he sum of four thousand dollaro , f or 
each year of 11ls of~icial torill, after 
pay!nc out of such ~oea and omolumonts 
s uch auounts ~or deputies and assistants 
in h io of f i cG as t he county court mny 
deem nocossary, shall bo paid tnto the 
county treaoury, to forL>t a r>art of tho 
jury i'und oi' t he county. " 
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baction 13160, supra, dooo not leave t o the discretion 
of t he County Court t ho Oiilount of compensation that should 
be paid to o. doputy recorder. 

Section 13187 , supr a , allows the Recorder of Deeds to 
retain as his c o.nponeation from feeo rece i ved by h im not to 
oxoeed o~, ooo por year nnd, in effect, allows h±m credit for 
a reasonable muount paid f or deputy hire upon the fees earned 
by h~ in excess at t he ~4 , 000 allowance. 

It is t hus seen that t ho sole method of compenoating a 
Recorder of Deeds and his de:;;>utioa :n count i es such as t11se-
1ss1ppi County is fram t he f ees oarned by t :mt off: oc . The 
necessity or deputy hire and t ho ontount to be paid t he deputy 
io left to t ho reasonable discretion of t ho Counj;y Court nnd 
is allmied as a credit to t ho recorder whan he t;Ulkos ~s 
sottlo:1e>nt with t he County Court. 

In State ox rel. Vernon County v . !..inc;; , 13G Mo . 309, 
1. c. 319, t he 3upremo Court said: 

"Wo are of t he opinion, t herefore, t1::a t 
t ho allowance t o t ho recorder of reason­
able coopensation f or necessary hire of 
assistants nas not a matter of more dis­
cretion with the count y court . I n his 
settle:1en t, t he rocordor uo.s ent1 tled t o 
a credit for t ho amount so pai d; ,. ,~ :·" 

In the abovo caoe it wa.s shovrn t hat t he Recorder of 
Deeds had collected 1n two years ~9,519 .00, or ~5,519 . 00, 
noro t han he TTas onti tlod t o rotain ao salary and t ha.t ho 
o.ctuo.lly pa!..d t ho sura ot ~2 , 010 .oo for deputy hire dur ing 
thooo two yoars . Apparently no order was ever mado by the 
County Court t'ixinc; tho c0r:1ponaat1on of' his deputy . In 
holding that t horo could be no recovery against t ho re­
corder nnd h i s bondsmen, tho rollorting was ruled: 

"But a.ostnn1nG t hat t ho sottle..1on t . as 
fairly r.w.de, and t hat t he payment or 
(.4,000 rta.s on account t hereof, a."l.d that 
a bala.r .. ce of ~1, 519 ro=m.ined unpo.1d, yet 
t he a.mount vuuJ subject to t he crodi t of 
uhatovor neoeosa.ry sum vras actually paid 
tor t h e hire of clerks and other assis­
tanta . The ac;;re«:lent 1n respect to the 
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o.llowo.nco of such credit should bo 
eivon ao broad o. moaninG o.s that 
civon to the statuto; t~o.t is, that 
defendant Dhould have o. credit for 
all ncounta actually po.id by ~ 
wl1ioh were reasonable and nocesso.ry 
!'or tho proper performance of t he 
duties or the offico . " 

June 15, 1944 

'l'ho rule with r o!'erenco t o tho compensation of of!'.:cers 
has boon sto.ted in I;oda\"fo.y County v. iCidder, 129 s. ,'1 . (2d) 
857, 1 . c . oao, as follo~s: 

"The general rulo is thnt t '-le roru~ll­
tion of servlcoo by a public officer 
is deemed to bo gratuitous, unless a 
compensation therefor is provided ~J 
statuto. If the statuto provideo 
ca~pensation in a particular mode or 
m.tUmor, then tho o!'ficor is coni'inod 
to that oanner and is entitled to no 
otl.or or fur t hor compenso. tion or to 
o.ny differ ent mode of securing snmo . 
Such statutes , too must bo strictly 
construed as nco.lnst tho officer. 
State ox rol . Evans v . Gordon, 245 
Ito . 12, 28, 140 s . \1 . G38; ... 1ng v . River­
land Loveo Diet ., 218 :to . App . 490, 493, 
279 s. VI . 105, 196; State ox rol . \/ode­
kine v . ::cCrao:=on, 60 llo . App . 650, G56 . 

"It is well ostabllshod that a. public· 
off1cor claiming conponoo.tion i.'or offi­
cial duties perfornod nust point out 
t ho statute authorizing such l'ayuent . 
Stnto ox rol . Dudor v . ·nnokmo.nn, 305 !~o . 
342, 265 s . n. 532, 534; State ax rol . 
Linn County v . Ado.re.o, 172 !Io . 1, 7, 72 
s. y. G55; Williamn v . Chariton County, 
85 Jio . 045." 

001 CLUSION 

In the opinion of this dopartmont n doputy recorder 
o£ doeds in counties such aa Miso1ss1pp1 County 1 ~issouri, 
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may be compensated only f r om foes otir 11ed by the off lee of 
recorder of doeds , and that t he county is not 11ablo for 
his salo.ry and cannot properly pay cmy pa;r:t thereof . 

A P :-:t .:>V'..;D • 

Roy tichlTTRICl 
At torney General 

EB,, :CP 

Reopoctfully s ttbmitted, 

:: . B. \ OOLFOLK 
Aoo1stant Attorney General 


