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May 20 , 1944 

Mr • ;r. M. Haw 
Assistant Prosecuting Attorney 
CharlBston, tdssouri. 

Dear Mr. Hawa 

F\ LED 

t 
Your letter ot May 9th has been received. Your 

letter statesa 

"I have been r equested to write you 
wi th reference to the possibility 
of compelling the Missouri State 
School for the Feeble-Minded at 
Uarshall , JUssouri , to accept patients 
sent it by the County Court . 

"~ ~ *The authorities here would like 
to have an opinion from you as to what 
can be done under these circumstances . " 

Article 6 of Chapter 61, R.s . Mo . 1939, consists 
of nine sections ot our statutes dealing with the colony 
for feeble minded, epileptic or otherwise designated 1n the 
statutes as Missouri State School . These sections of said 
article dealing specifically with the subject of your 
inquiry as to the power to compel the managers of the 
~~ssouri State School to accept patients, must be read with 
other sections under Article l of Chapter 51 , R.S . Mo . 1939, 
which comprises the general statutes governi ng state eleemos­
ynary institutions , For instance , Section 9268 , Article 1, 
Chapter 51 defines the state eleemosynary institutions and 
i ncludes the Missouri State School at Marshall as one of the 
group. Section 9259 provides for a board of managers. 
Section 9263 gives the authority to the board of managers 
to make nece~sary rules , regulations and bylawa for the 
government, discipline and management ot each institution 
not inconsistent with the laws of this state, and such 
rule~shall be binding upon all officers of suoh institutions 
and shall remain in effect until changed by th~ board. 
Section 9278 provides tor the appointment of a superi ntendent 
of each eleemosynary insti tution who shall have conplete 
charge, control and management of the entire institution with 
special attention to the health and sanitation of the respec­
tive institutions over which he has been appointed as manager . 
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Section 9392, Article 6 , Chapter 51, provides that 
there shall be received and gratuitously supported in the 
Missouri State Schools, feeble minded aad epileptics residing 
in the state who, if of age, are unable, or if of age, whose 
parents or guardians are unable to provide for their support 
therein, and who shall be designated as state patients . 
Thi s section then provides that such additional number of 
feeble minded and epileptics, whether of age or under age, 
as can be conveniently accommodated shall be received and 
the school by the managers on such terms as shall be juatJ 
and shall be designated as privat~ patients. This section 
further provides that all patients, ei ther state or private 
patients, shall be received upon the written request ot the 
person desiring to send them. This section further provides 
for the procedure and proof necessary to be followed and 
supplied to determine that a patient is an eligible and 
proper candidate for admission to the colony. 

Section 9393 and section 9394 relate to the 
transfer of dangerous patients to other institutions, the 
discharge or parole of patients from the Missouri State 
School. They do not bear upon the question here and will 
not be turther noticed. 

Section 9395 must be read along With Section 9392 , 
s ince section 9395 treats solely of the admissi on of state 
patients and defines generally the procedure to be followed 
by the managers respecting the admission of state patients. 
Section 9396 is as ~llowaa 

"Apportionment of state ~tienta. -- ffuen­
ever application s are ma e at one time 
for admission of more state patients 
than can be properly accommodated in the 
school, the managers shall so apportion 
the number received that each county may 
be represented in a ratio of ita dependent, 
feeble-minded and epileptic populations 
as shown by statistics of this state." 

The patients being divided into two groups or 
claasesJ that is, state patients and private patients, it ie 
obvious that the i ntent of the legislature was to give prior­
ity to state patients. The language in Section 9392 definitely 
states in the first paragraph that dependent patients shall 
be designated as state patients. Then the aeoond paragraph 
of Section .9392 provides that auch additional number of feeble 
minded and epileptics whether or age or under age as can be 
conveniently accommodated shall be received and shall be 
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designated as private patients. 

Seotion 9395, in providing that when application• 
are made at one time for more state patients than can be 
properly accommodated, the manager• shall so a pportion the 
number received that each county may be represented in a 
ratio ot its dependent• feeble minded and epileptic popula­
tion as shown by the statisti cs of t hi s state manifeatly 
confers discretionary powers upon auch managers to determinea 
(l) \fuether t here are or not applications at any one time 
for admission of more patient~ than can properly be accommodated 
in the schoolJ (2) They must de termine what t he apportion­
ment of patients received s hould be so that each co nty may 
be represented in such proportions as its feeble minded and 
epileptics bears to the whole population of such untortunatea 
according to the statisti cs of this state. 

The determination of theae matter• involvea the 
exercise of the discretionary judgment of the managera as t o 
facts upon which they muat admit patients to the school. Thia 
would make ~he conclusion i nevitable that unless the board of 
managera should grossly abuse their discretionary powera they 
cannot be compelled t o receive patients as long aa they baaed 
the refusal upon over crowded conditione which would bear 
upon sanitation, health and other elements of the safe and 
pr oper conduct ot t he institution. 

Mandamus will not issue to compel t he performance 
of a discretionary act of a public officer unless he has 
abused that discretion. 38 C. J . 5V2, 593, 59. , Section 71. 

59 c. J. 1077 lays down t his rulea 

"Generally, statutes, directing the mode 
of proceeding by public officers, designed 
to promote method, system, uniformit y , 
and dispatch in such proceeding , will be 
regarded as directory if a disregard 
t hereof will not injure the r ight s of 
part ies , and the statute does not declare 
what result shall follow noncompliance 
therewith, nor contain negative words 
importing a prohibition of any other mode 
ot proceeding than that prescribed. " 

In the case or Hudgena et a1 . v . School Di stri ct 
et al. 312 No . 1, l . o . 9 , our Supreme Court had t his to say 
about mandatory or di rectory statuteaa 
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"Under a general olaaaitioation, statute• · 
are either mandatory or direotoryJ a 
determination of their character in 
th1a respeot is of first importance in 
their interpretation. I f mandator7, 
in addition to requiring t he doing of 
the things specified, they preacribe 
the result that will f ollow if they are 
not doneJ if directory, t hei r terms are 
limited to what is required to be done . 
(State ex rel. McAllister v. Bi rd, 295 
Mo . 344)" • 

Theae sections providing for the admission of 
patients to the lasaouri State School merely direot what the 
board or·managera shall do in their discretion with respect 
to determining how many can be accommodated in the school, 
consis tent wit~ health conditione and other conditions , 
and prescribe no result if they are not done . It would 
appear then taat these statutes are directory and not manda­
tory. 

APPROVED! 

ROY McKITTRICK 
Attorney General 

GWC. ao 

Respectfully submitted 

· GEORGE W. CROWLEY 
Assiatant Attorney General 


