"4111ing of vacancy in office of School
; Director of Consolidated School District
: at annual meeting, & void act, where
SCHOOLS : notice under Section 10418, R. S. Mo., was
: not given beforehand.

FILED

March 24, 1944
Honoreble Charles 8. Greenwood (;:3)<:j$_

Prosecuting Attorney
Livingston County
Chillicothe, Missourl

Dear Wr, Greenwood?i

This 1s in acknowledgment of your letter of
March 15, in which you request an opinion on the
sub Ject of schools, from thils office. The text of
your letter is as follows:

"Some texpayers in a Consolidated School
Distriet in this County have consulted me with
respect to thelr rights and remedy, 17 any,
based upon the following facts:

"In September, 1942, one of the directors in
sald distriet walked out of a Director's
meeting with a stztement to the effect that
he would no longer have anything to do with
the Director's meetings, thereby, I think,
ereating a vacancy in the Board.

"In preparing the notice fcr the annual

meeting of the voters to be held ln April

1943, notice was glven that among cther
business to be transacted would be the

election of two directors (whose terms
regularly expire) at that time, but gave no
notice of any Intention to elect a third
member to fill the vacaney csused by the refusal
to serve of the third director whose term would
not be up until twe yearsi bdut st the an-

nual meeting without any notice belng given

of an intention to fill the vacancy at the
Election, the voters elected three members of
the Board, two of whom were elected for the
purpose of succceding the director whose term
expired at that timej; the other whom was te
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f111 the supyosed vacancy cn the Board.

This third member 1s not performing the
duties of the director and his supposed term
will not expire until following the School
Election to bs held in April, 19465.

"The question 1s, whether this director who
was elected to fill the vacanecy, without any
notiee having been given to the voters that
the third director would be elected, can
legally continue to hold the office, and if
not, what the remedy, if eny, would be as
ageinst him?

"I am not fully satisfled as to the answer

that should be given to these people and I

would eppreclate it very much if you would

advise me your opinion and conclusion based
upon the above stated facts."

Sectlion 10418, R. S, Missouri, 1939, provides:

"The ennual meeting of each school district
shell be held on the first Tuesday in April
of each year, at the distrlet schoolhouse,
commencing at 2 o'cloek p. m. If no school=-
hougse 1s located wlithin the district, the
plece of meeting shall be designated by
notices, posted in five publiec places within
the district fifteen days previous to such
ennual meeting, or by notice for same length
of time in all the newspapers publlshed in
the distriet, giving the time, place and
purposes of s ch meeting."

You will notice that this section requires
"giving the time, place and oses of such meeting."
Inasmuch as a notlce was not given to the voters o
the proposed filling of this vaceney, there was no
compliance with the terms of thls section.

In Stete ex rel, School District v, Smith, 80
S. W. (24) 858, the Court conatrued this section and
states at page 860: "The purpose of a notice 1s to
inform the voters of the propositions to be acted
upon at the meeting. Where, as in this case, the
statute requires a notice to be pgiven, any action
taken by the voters without notice or with an insuffic-
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ient notice is void."

You, therefore, still have ncot legally filled the
vacancy ln your school board. There are¢ several methods
of filliﬁﬁ vacancles provided by the statutes of Missouri,
Cne 1s er Section 10419, where the voters at the annual
meeting elect a director to flll the unexplred term
after proper notice under Section 104183 the other, under
Sectlon 10423, is by the Board of Directors appointil
someone to fill the vacancy whevwould hold office unt
the next annual electlon. A person holding a publie
office lllegally may be ousted by quo war:snto.

Under 3ec. 1782, R. S. Mo., 1936

State ex rel, v. Rose, 84 Mo, 198

Stete ex rel, v. kEllls, 320 Wo. 124

State ex rel, v. Baker, 104 S. W. (2d) 726.

CONCLUSION

It ls therefore the conclusion and opinion of
this office thet the filling of a vecauncy in the
office of school dirsctor for a consoclidated school
distrlet at the annual schocl meeting when notice
was not glven of such an intentlion, as provided by
Sec, 10418 R, 5. Missourl, 1939, was a void act.

Respectfully submltted

ROBERT Je FLANAGAN
Assistant AGtorney General
APPROVED3

ROY McKi LRICK
Attorney General
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