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SCHOOLS 

~illin~ of vacancy in office of achool 
Director of Consoliuated School District 
at annual meetin~, a vola act, where 
notice under Section 10418 , R. s . Mo ., was 
not given beforehand . ' 

March 24 , 1944 

Honorable Charles s . Greenwood 
Prosecuting At t orney 
Livingston County 
Chillicothe, Missouri .. 

Dear llr . Gr eenwood 1 

FILED 

~s 

This is .... n acknowledgn:ent of yo ..r letter of 
March 15 , in which you r equest an opinion on the 
subject of schools , from t his office . The text of 
your letter l e as follows t 

"Some taxpayers in a Consoli dated School 
District in this County have consulted me with 
respect to their rights and remedy, i f any, 
based upon the followin~ facts : 

"In September , 1942 , one of the director• in 
said distr i ct wal ked out of a Direct or' s 
meeting with a etetement to t he effect that 
he would no longer have anythins to do with 
the Director's meet i ngs , thereby, I think, 
creating a vacancy in the Board . 

"In prepari ng the notice for the annual 
meeti ng of the voters to be held ln Apr il 
1943, notice was given that among ot her 
business to be tr&nsacted would be the 
election of two directors (whose terms 
regularly expire) at that time , but gave no 
notice of any intention to elect a third . 
member to f ill the vacancy caused by the refusal 
to serve of the t hird director whose term would 
not be up until t wo years ; but at the an-
nual meetinr without any notice bein given 
of an intontion to fil l the vacancy at the 
Election, the voters elected t hree members of 
the Board, two of whom were elected for the 
purpose of succeeding t he director whose t~r.m 
expired at that time J the other whom was to 
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fill the supyosed vacancy cr.t the Board . 
This third msmber is not performing the 
duties of the director and his supposed term 
will not expire until f ollowing the School 
El ection to bs held in April, 1945. 

"The Q.uewtion is, whether this director who 
was elected to f ill the vaoanc7, without any 
not1o~having been given to the voters t hat 
the tlhird director woul d be elected, can 
legally continue to hold the office, and if 
not, what the remedJ, if any, would be as 
against him? 

"I am not f ully satisfied as to the answer 
that shoul d be g iven t o these .people and I 
would app1·eciate it very much if you would 
advise me your opinion and concl usion based 
upon the above stated racte . " 

Section 10418 , R. s . Missouri , 1939 , provideas 

"The annual meeting or each school district 
shall be held on the first Tuesday 1n April 
of eech year , a t the district schoolhouse, 
commencing at 2 o'clock p. m. I f no school­
house is l ocated within th€. distr i ct, the 
plac~ of meeting shall be designated by 
notices, posted in five public place s within 
the district f ifteen days previous to such 
annual meeting, or by notice for same length 
of time i n all the newspapers publ : sh ed in 
the dist riot, gi ving the t~me, place and 
purposes of s Ch meeting ." 

You will notice t hat this section requirea 
"gi ving the time, place and pi?voses of such meeting." 
Inasmuch a s a notice was not g ven t o t he voters of 
the proposed f illinp of t his vacancy, there was no 
compl i ance with t hP t Prma of thi s section . 

I n State ex r el, School District v . S~ith, 80 
S. ~ . (2d) 858, the Court construed this section anQ 
states at page 860: "The purpoee of a n >t ice is to 
inform the voters of the propositions to be acted 
upon at the m~eting . V'here , as in this case , the 
stat ute requires a notice to be ~iven, any action 
taken by the voters without notice or with an 1nsutf1c-
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lent notice ie void." 

You, t ~erefore, still have not legally filled the 
vacancy in your school board . There are several methode 
of f illing vacancies provided by the statutes of Missouri. 
One is under Section 10419, where the vot ers at the annual 
meeting elect a director to f ill th~ unexpired ter.m 
after proper notice under Section l0418J the other, under 
Section 10423, is by the Board or Directors appointing 
ao~eone to f ill the vacancy who would hold office until 
the next annuaJ. election. A por son holdi ng a public 
office illegally may be ousted by quo war: ~to. 

Under Sec . 1782, R. s . ~o ., 1939 
&tate ex rel, v . Roae , 84 Mo . 198 
State ex rel, v . Ellis, 32g ~o . 124 
~tate ex rel, v . Baker, 104 s . W. (2d) 726. 

It is therefore the concl usion and opinion ot 
this of fice that the f i lling of a vac~1oy in the 
office or s chool director f or a consoli dated school 
district at the annual school meeting uhen notice 
was not given of such an intention, as provided by 
Sec . 10418 R. s . Miss ouri, 1939, was a void aot . 

A.PPROVED J 

ROY MoKI '.rRICK 
Attorney General 

RJI<' :LeO 

Respectfully submitted 

ROB"BRr J. l<'Li:N'AGAH 
Assistant Atvorney General 


