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uear Sir: 

We nre i n rec eipt o1' your request f or b.ll opini on, 
under dat e of Febr uar y 9 , 1944, whi ch is a s f ollows: 

" The l ast LeJial a ture repea led Sections 
l0b78 , 10684, 10385 und 10386, 1~ticle 2 , 
Gha.pter 72, of t he Revised St atutes ot 
Missouri, lg6g , ttnd enacted six new sec­
tions in lieu thereof, one o1' them. being 
s ection 10~86, whi ch i s r ouna in the Ses­
sion 11.cts of 19~ , at page 883. I would 
like t o have the opinion of your of fic e 
on t his question: 

"Prior to the amendment , the county courts 
wer e author ized t o lo~ money on r eal es­
t ate security und were not required to t ake 
a bond but mi ght do so . s ome loans were 
perhaps made wi t hout t he bond . Under sec­
tion l0b86 the county court must r equire 
t he borrower and t he parties who hdVe 
si~ned the bond a s per sonal sureties to 
pr oduce dOd f urnish evidence t o the county 
court ~nnually on the i nt erest - paying d~te 
of the lottn , or within t hirty duys there­
aft er , evidence showi ng that each of sai d 
suret ies r emained solv~nt, and that they 
are resident householders of t he county and 
own property of t he va lue of an amount equal 
to the ~mount of t he loun, i n ~udition to 
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the debt s tor which the sureties are 
liable, and t he section f urther provi aes 
that it the bor~ower and sureties fail 
t o furnish satisfactory evidence the 
court sht1ll proceed t ·o enforce paJment 
of principal und interest then due . 

"Under this section, is the county court 
required to t ake bonds whero bonds have 
not been t~ken und loans have been made 
without bonds, or does this section ap­
ply only to loans made utter the effec­
tive date of the ~endment? 

"Would be pluased to huve your opinion 
on t hi s matter . " 

Your letter involves an interpretation ot J ections 
10676 , 10684 and 10686 , Laws of Missouri, 1943, pp . 880-883, 
repealine Sections 10676, 10384 and lOS86 , R. s. Missouri, 
1939 , ana specifically inquires whether sa id sections apply 
to loans made out of school funds prior to the passage or 
t hese l awa, inaamuoh as the repealing sections by their 
terms make it mandatory: 

(1) That personal security be given for all loans; 

( 2 ) That the parties who have signed as sureties 
turnish annually to the county court on the interest pay-
i ng date or the loan or within thirty days thereafter, evi­
dence showing thut eaoh of sa i d sureties remain solvent, 
thut t hey are resident houaeholde~s or the county, und own 
property of t he value of an ~ount equal to the umount due 
on the loan, in aduition to all the debts tor which suid 
sureties ~re liuble, und in addition to all property owned 
by said sureties that is exempted from execution, and fur­
ther tha t i f the borrower ana sureties tail to furnish satis­
factory evidence or the solvency of the sureties as herein 
provided, or lt the borr ower fails to furnish other solvent 
sureties, within ten days ~fter an order to that ettect 
shall have been made and served on the principal in the bond, 
t he court shall proceed to enforce p~yment or both prinoipal 
and interest due . 
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For these proTisions to apply to prior acts and 
hence in a retrospective fashion, it must be round that 
they do not come within the inhibitions of Article II, 
section 15, of the ~issouri 0onstitution, which provides: 
ttThat no ex post facto l aw , nor l aw impairing the obliga­
tion of contracts , or retrospective in its ope£ation, or 
making any irrevocable grant of specia l privileges or i m­
munities, can be passed by the General Assembly." In in­
terpreting the meani~ of this section, i t has bean held: 

A statute is not retrospective in ita oper~tion un­
less it i mpairs some vested right. McManes v . Park , 287 
Mo . 109 , 229 ti . w. 211; Gibson v. Chicago Great Western Ry . 
Co . , 1 25 .3 . \~. 456, 225 Mo. 47~; Clark v. Kansas City, 
st. L. & Cincinnati Ry. Co. , 118 S. W. 40 • 

. H.cts ot the legisl ature which relate only to the 
remedy of existing causes of action are not obnoxious to 
said section of the Constitution. Gibson v . Ry., supra; 
Clark v. Hy., supra; st~te ex rel. v . Taylor, 126 s . w. 
892 . 

A statute \lhich i s merely remedial, affording a 
remedy tor the redress of an inf ringement or an already 
existing r i ght, or the enforcement of an already existing 
obligation, muy be retrospect ive in its action without 
viol~tiDb the constitution 1 provision. Haarstick v . 
Gabriel, 98 s . w. 760 . 

In Crawford ' s Construction of Statutes , p~ge 566, 
Section 278 , it i s s tated : "The r ule that stat utes should 
not be S>iVen a construction Tlhich will uive t hem a retro­
uotive etteot is, as al 1·eady indicateu , especially appli­
cable where such a construction will either destroy or i m­
pair vestea rights." I n Section 2~ 6, page 599, it is stated: 
"Repealing acts, as a general rule, operate retroactively , 
and i n the a bsence of legislative intention to the contrary 
should not be denied that effect. But even a repealing 
statute must not interfore .with vested rights or impair the 
oblibation or oontraots." 

In 59 c. J . 1185 , s ection 722, it is stateu: 'The 
general rule ~gainst the retrospective oonstruotion of 
statutes does not 8ppl y to repealing acts, ~nd in the ab­
sence of a saving cl ause or other clear expression of in­
tention, t he repeal of a statute has the etfeot, exoept a s 
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t o t ransactions past anu closed, of blotting it out as com­
pletely ~s if it had never existed. " 

It remains to apply t hese principles to the questions 
propounded i n your letter. 

1. Sho~la personal security be now requir ed in all 
oases whether the loun was made betore t he passage of the 
r epealing act or not? 

Seotion 10 of Artiole XI ot t he Mi ssouri Constitution 
pr ovides: I 

"All oounty sohool funds shall be loaned 
only upon unencumber ed real estate secur­
ity of double the value of t he loan, with 
per sonal seourity in addition thereto." 

Section 10376, R. S. Missouri, 19.39, provides that the 
oounty court " • * may, in its discretion, require personal 
security in addition thereto: * * *·" Section 10~84 pr ovides 
t hat t he county oourt " * * may, if they deem it necessary, 
also r equire persona l security on suoh bond; * * • . " s ection 
10386 provides: 

"The county court shall ha~e power , from 
t ime to time, to require additional secur­
ity to be biven on said bond when they, in 
their Judgment, deem it necessary f or the 
better preservation ot the fund . If such 
additional security be not given within 
ten days utter an or der to that eftect 
shall be made and served on the principal 
i n t he bond , and in all oa ses ot default 
in the payment of inter~st , the court shall 
proceed to enforce payment ot both pr inoi­
pnl una. interest by writ , or in a summary 
lD.WlD.er, a s provided i n t his ohapter." 

Sections 10~76 and 10384, Laws or Uissouri, 1943, pp . 
880-881 , provide: 
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Section 10376: "It is hor eby made the 
dut y of the several county courts of t his 
state to diligently collect, preserve und 
securely invest , at the highest rate ot 
inter E-st tbat oan be obt~ined , not exceed­
ing eight nor less t han thred per cent per 
annum on unencumbered r eal estate security, 
worth at all tim~s at l east double t he sum 
loaned , with personul security i n aduition 
t hereto, * * * *·" 

Section 10384: "When any moneys belonging 
to suid f unds shal l be loaned by the county 
courts , they shall oause the same to be se­
oured by a morteage in fee on real estate 
within t he county, tree trom ull lie.us cmd 
encumbrances , or t he value ot doubl e the 
amount ot t he loan , with a bond, with ~er­
sona l seourity in addition thereto; * *·" 

There seems to be a contliot with the Constitution in 
tho former sections of the statutes since the Constitution 
by i ts terms seems to make personal security mandatory where 
school f unds are loaned, whereas the 1939 statutes make it 
discretiond.ry with the county court . However , in any event , 
i t is cl earl y seen that personal security was contempl at ed 

- before the passage of the repealing acts and· could have been 
required at any time under Section l0j86, R. c . fissouri, 
l9J9, where it had not been obtained upon the or i ginal mak­
i ng of the loan . Borrower s , prior to the passabe of the re­
pealin~ acts, clearly, therefore , could not be sQid to have 
had e. vested right or uny ri~t whatsoever t hat they would 
not have to give security ror t he loans they had obt~ined; 
nor woul d requirin~ them to give personal security impose 
any new or unoontemplated obl1eation upon th.m. Therefore, 
t here ~ppears to be no reason why t he l aws ot l94J , as far 
as their p~ov1s1ons maki ng it mandator7 thut personal secur­
ity be obtained ou all loans is conoernea , should not oome 
under the general rule us t o ropealing ~ct s heretof ore men­
tioneu , and be held to apply to loans made prior to the paa­
sage or these re9ealing aots. 
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2 . Should the provisions of Section 10~86 , Laws ot 
Missouri, 194~ , p , 883, relative to annual reports, otc . , 
or the personal sureties be held to appl y to l oans made 
prior to the pass~e of this section? 

s ection 10~86 , cl ~ s . Missouri , 19~9, provided: 

" The oounty court shal l have power, rrom 
time to time , to require additional secur­
ity to be uiven on s~id bond when they , in 
theii' judtiment , deem it necessary tor the 
be ~ter prese1~ution of the fund . It such 
aduitional security bo not c iven within 
ten duys after an order to that e1·teot 
shall be made ana ser veG on the principal 
in the bona , and in all cusoa or uet'o.ult 
in the payment of intor est, t he court 
shull proceed to enforoe payment of both 
principa l anQ intorost by wr it , or iL a 
sWIWltlry manner , a s provi<.i eu i n t his chap­
ter . " 

TheretoJ.·e , the l aw prior to t .he repeal ing act contem­
plated t hat the court could investi~ate und it it f ounu the 
personal seourity l acking or insufficient , could roquire 
aduitionnl securit y to be ~iven within ten unya, ~a tore­
oloae upon failure . This new section merel y p~oviaes tha t 
a report be made ·by the sureties. so t hat t he court may have 
evidence before it as t o whether uddition 1 security is 
needed or not . 

In McManus v . Park , 229 .3 . \J . 211 , lt wt.s hold that 
t he Laws of 1911 , pugo 4~0 , pr oviding tha t the court ap­
pointing a trustee to suoceod one disqualified , rosi~ned , 
or dead shull huve jurisdict ion over t he trust estate , and 
that every trustee shall make unnuul reports t o the court 
agpointin5 ~. apply to arr-trustees appointed nelor e or 
arter tlle enactment of auoh law. The oourt held , 1 . o . 
21J: 

" a l a.w wilioh d.oes not i iu.pa1r any v~ated 
right is not retrospective in tho oonati­
tutional aenae, although it may change 
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tho r~sdy or provide new r~weaiea tor 
enforcing ~aefinlnw ouch ~ riLht .---
sr: ~ ... + 

uThe act of 1911 , undor tho authorities 
oiteu, .L'oquirinu trustees appointc.J. by 
tne ooUL·t i n any trust estate to make an 
annu~ repor t only upplies to procedure, 
is ontiroly r emedial in operation, und 
affects nobody's existin~ right . J uoh 
trustee hus no vested ~i~ht in tAo manner 
o~ aocouu~inu for his trust . The statute 
IllB.Y be oonstrueu to 1:1i'teot trust est&.tea 
ULU. t rustees createa. ool'Ol'C 1 ts ,Pas ... ave 
\iuhout boinu oontrury to tne section or 
t.a.e vonstitution." 

In ~tuto v. ~aton, 292 ~ . w. 71, 1 . o . 74, it is 
sttttod. : 

''J ppell~nts OOidJ>lainou that the court 
only qutlli:t:ied .50 jurors, while they wore 
ent~tled to 40 -lu .... li.t' i ed Jw:or~ . rly Laws 
of 1925, p . 194, secti ons 4017 and 401~, 
R. ~. 1919, were repealed, and at p~e 196, 
Laws of 1925, new section 4017 was onuoted 
in lieu or auid two old sootlona . Hew sec­
tion ~017 provldea lor 12 poro~ptory ohal­
leObes by dotcnuunt unu 6 by the atato in 
oupital ouses, insteau of 20 pere~ptory 
ohullenges by t h\3 a.ctcn-.1unt Wl<1 8 by the 
state , authorizea. by 2cctions ~017 und 4019, 
ll . u. lg19 . ... •• ¥ • 

"The contention that , it section 4017, Laws 
ot 1925, p . 197, is upplied to c ases where 
t n o ~lo~eJ crime w~s co~ttea befor e the 
bOt took ffcot , the law violates p1·ovisiona 
or our Gonstituti on El(;&inst ex post f'aoto 
laws, is equully without ~erit . The number 
ot challenges to "fmioh tho uefendant on trial 
i s ontitleQ lo pur ely u procedural ~tter, 
and doos not constitute a substantial ci~ht . 
In 12 Corpuo Juris , 110~ , it is oaid: 
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"' ."here f.l l aw rel ates t o matters of pr o­
c euure .-.wrel y , t.rlu does not C1dpr1 ve the 
~ocused of ~ny subst~tial pr ot ection , 
i t is not ex post facto . Thus a l aw 
cht..n..,.ine q_ut..l1f 1ou.tions , Io~ethou or sel ec­
tion , ~d uethod o~ i~panolinz jurors, a 
law chungi~ tha number of pcreupt or y 
ctlullent.es ttl lowed th~ accused. or t ho 
prosecution, + ~ + is not ex post ructo 
as to otfensos oo~tted before its pua­
saE.6 . • " 

Under t he 1~69 stat ute the cour t had the ri~ht t o 1n­
vest1~ate the personal sur eties in school l~~ns . rhe new 
l aw merel y proviaos a new ro~ouy for enforci nG or def ining 
this ri~ht. J. t provides u ne\~ means for invootiLut ing 
sur et ies under these louns . s~ction 10.;86 , Laws of U1s­
sour1 , 194~ , p . ~a~ , as tar u.s tno roquir~ents or un an­
nua l report of sureties uro oonoernea , is mer el y remedial 
~d would appl y to l ouns ~uo prior to the paoaage of the 
tiCt. 

1 . ·.l.t is , thero.fo~·o , tho opinion of t his o1':t'1ce t ilat 
tho count y court must .ve qul r o peroonu! oecurity for all 
sohool loans, whether mu.ue pr i or t o or ul'ter the passage of 
t he 1946 l aws . 

2 . It is further the Oyinion or this ofl'!cc that all 
borrower s must oo.'lpl y wi i.u t...1o v~~ovi..;ionJ or ,action l0j86 , 
Laws of Missouri , l94.J , p . 88..> , \,.Uetll r the lO.:.oll \ QS l!lb.de 
prior to or after t ne passage or this secti on. 

APP.tWV.c.D : 
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