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UND LOsNS: (1) Couniy court must require personal se-

curity for all school loans whether made
prior to or witer passage of 1943 laws.
(£) Borrowers must comply with provisions of

, Sec, 10086, Laws or lio., l94u, p. 889,
whetier tune lown was mede prior to or
alter tne passage o thls section.

February 14, 1944

Honorable James .. Finch
Prosecuting .ttorney
Cape Girardeau County
Cape Girardeau, Missouri

Dear Sir:

We are in receipt of your request for an opinion,

under date of February 9, 1944, which is as follows:

"The last Leglslature repealed Sections
10578, 10584, 10385 and 10386, irticle 2,
Chapter 72, of the Revised Statutes of
Missourl, 1959, and enacted six new sec-
tions in lieu thereof, one oif them being
Section 10586, which is founa in the Ses-
sion sots of 1945, at page 883. I would
like to have the opinion of your orffice
on this question:

"Prior to the amendment, the county courts
were authorized to loan money on real es-
tate security and were not required to take
a bond but might do so. Some loans were
perhaps made without the bond. Under sec-
tion 10586 the county court must reqguire
the borrower and the parties who have
signed the bond as personal sureties to
produce and furnish evidence to the county
court ennually on the interest-paying date
of the loan, or within tuirty days there-
after, evidence showing that each of sald
sureties remained solvent, and that they
are resident householders of the county and
own property of the value of an amount equal
to the amount of the loan, in audition to
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the debts for which the sureties are
liable, and the section further provides
that if the borrower and sureties fail
to furnish satisfuctory evidence the
court shall proceed to enforce payment
of prineipal and interest then due.

"Under this section, 1s the county court
required to take bonds where bonds have

not been tuken and loans have been made

without bonds, or does this section ap-

ply only to loans mede after the elffeoc-

tive date of the amendment?

"would be pleased to have your opinion
on this matter.”

Your letter involves an interpretation of sSections
10576, 10584 and 10586, Laws of Missourl, 1943, pp. 880-885,
repealing Sections 10576, 10584 and 10586, k. 3. Missouri,
1939, and specifically inquires whether sald sections apply
to loans made out of school funds prior to the passage of
these laws, lnasmuch as the repealing sections by their
terms make it mandatory:

(1) That personal security be given for all loans;

(2) That the parties who have slgned as sureties
furnish annually to the county court on the interest pay-
ing date of the loan or within thirty days thereafter, evi-
dence showing that each of sald sureties remain solvent,
that they are resident householders of the county, and own
property of the value of an amount equal to the amount due
on the loan, in addition to all the debts for which said
sureties are liuble, and in addition to all property owned
by sald sureties that 1s exempted from execution, and fur-
ther that 1f the borrower and sureties fail to furnish satis-
factory evidence ol the solvency of the sureties as herein
provided, or 1f the borrower fails to furnish other solvent
sureties, within ten days after an order to that effect
shall have been made and served on the principal in the bond,
tiie court shall proceed to enforce payment of both prinecipal
and interest due.
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For these provisions to apply to prior aots and
hence in a retrospective fashion, it must be found that
they do not come within the inhibitions of Artiele II,
Sectlon 15, of the Missouri Constitution, whieh provides:
"That no ex post facto law, nor law impairing the obliga-
tion of contracts, or retrospective in its operation, or
making any irrevocable grant of special privileges or im-
munities, can be passed by the General Assembly."” In in-
terpreting the meaning of this section, 1t has been held:

A statute is not retrospective in its operation un-
less it impairs some vested right. McManes v. Park, 287
Mo. 109, 229 5. W. 211; Gibson v. Chicago Great Western Ry.
Co., 1256 3. W. 455, 285 Mo. 475; Clark v. Kansas City,
St. L. & Ginclmti I{yo 001’ lle S. W. 40-

scts of the legislature which relate only to the
remedy of existing causes of actlon are not obnoxious to
said section of the Constitution. Gibsoun v. 1y., supra;
Clark v. Ry., supra; Stute ex rel. v. Taylor, 123 5. W.
892.

A statute wnich is merely remedial, affording a
remedy for the redress of an infringement of an already
existing right, or the enforcement of an already existing
obligation, muy be retrospective in its action without
violating the constitutional provision. Haarstiock v,
Gabriel, 98 S. W. 760.

In Crawford's Construction of Statutes, puge 566,
Section 278, it 1s stated: "The rule that statutes should
not be given a construction which will give them a retro-
unctive eifeot 18, as already indicated, especially appli-
cable where such a construction will either destroy or im-
pair vesteda rights." In Section 296, page 599, 1t is stated:
"Repealing acts, as a general rule, operate retroactively,
and in the absence of legislative intention to the contrary
should not be denied that effect. But even a repealing
statute must not interfere with vested rights or iwpair the
obligation of contrscts."

In 59 C. J. 1185, sSeotion 782, it is stated: 'The
general rule against the retrospective construction of
statutes does not apply to repealing acts, and in the ab-
sence of a saving clause or other clear expression of in-
tention, the repeal of a statute has the effect, except as
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to transactions past ana closed, of blotting it out as ocom-
pletely wus 1f i1t had never existed."

It remains to apply these principles to the questions
propounded in your letter.

1, Should personal security be now reguired in all
cases whether the loan was made before the passage of the
repealing act or not?

Section 10 of Article XI of the Missouri Constlitution
provides: /

"411 county school funds shell be loaned
only upon unencumbered real estate secur-
ity of doubls the value of the loan, with
personal security in addition thereto."

Section 10576‘ R. 8. Missouri, 1959, provides that the
county court ™ * * * may, in its discretion, require personal
seourity in addltion thereto, * * *,* gection 10584 provides
that the county court ™ * * * pay, if they deem it necessary,
also require personal security on such bond; * * *,* 3Section
10386 provides:

"The county court shall heve power, Ifron
time to time, to require additional secur-~
ity to be given on said bond when they, in
their judgment, deem 1t necessary for the
better preservation of the fund. If such
additional security be not given within
ten days after an order to that effect
shall be made and served on the principal
in the bond, and in all cases of delfault
in the payment of interest, the court shall
proceed to enforce payment of both prineci-
pal and interest by writ, or in a summary
munner, as provided in this chapter."”

Sections 10576 aund 10584, Laws of Missourl, 19435, pp.
880-88l1, provide:



Honoreble James ... Finech -5 february 14, 1944

Section 10376: "It is hereby made the
duty of the several county courts of tihis
state to diligently collect, preserve und
securely invest, at the highest rate of
intercst that cen be obtulned, not exceed~
ing eight nor less than three per cent per
annum on unencumbered real estate security,
worth at all times at least double the sum
loaned, with personal security in adaition
thereto, * * * * =

Sectlion 10384: "when any moneys belonging
to said funds shall be loaned by the county
courvs, they shall cause the same to be se~-
cured by a mortgage in fee on real estate
within the county, free from all lieuns and
encumbrances, of the value of double the
amount of the loan, with a bond, with per-
sonal security in addition thereto; * * * w

There seems to be a conflict with the Constitution in
the former sections of the statutes since the Constitution
by its terms seems to make personal security mandatory where
school funds are louned, whereas the 1959 statutes make it
disoretionary with the county court. However, in any event,
it is clearly seen that personal security was contemplated
‘before the passage of the repealing acts and could have been
required at any time under Section 10588, R. S. Missouri,
1959, where it had not been obtained upon the original mak-
ing of the loan. Borrowers, prior to the passege of the re-
pealing acts, clearly, therefore, could not be suld to have
had a vested right or any right whatsoever that they would
not have to give security for the loans they had obtained;
nor would requiring them to give personal security impose
any new or uncontemplated obligation upon them. Therefore,
there appears to be no reason why the laws of 1945, as far
as their provisions maeking it mandetory thut personal secur-
ity be obteined on all loans is concerneda, should not come
under the general rule as to repealing ucts heretofore men-
tioned, and be held to apply to loans made prior to the pas-
sage of these repealing acts.
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2. 3hould the provisions of Section 10586, Laws of
Missourl, 1945, p, 883, relative to annual reports, etec.,
of the personal sureties be held to apply to loans made
prior to the passage of this section?

Section 10586, R, 5. Missouri, 1959, provided:

"The oounty court shall heve power, Irom
time to time, to regquire additional secur-
ity to be given on said bond when they, in
thelr Judgment, deem it necessary for the
be.ter preservation of the fund, IIf such
additional security be not given within
ten days after an order to that eifect
shall be made and served on the principal
in the bond, and in all cases or default
in the payment of interest, the court
shall proceed to snforce payment of both
principal and interest by writ, or i a
summary manner, as provided in this chap-
ter."

Therefore, the law prior to the repes. ing act contem-
plated that the court could investigate und if it found the
personal security lacking or insufficient, could require
additional security to be given within ten days, and fore-
close upon rfailure. This new sectlion merely provides that
a report be made by the sureties so that the court may have
evidence before 1t as to whether additional security is
needed or not.

In McNanus v. Park, 229 3, W. 211, 1t wus held that
the Laws of 1911, page 450, providing thet the court ap-
pointing a trustee to succeed one disqualifled, resigned,
or dead shall huve Jurisdiction over the trust estate, and
that every trustee shall make annual reports to the court
appointing him, apply to all trustees appointed oefore or
agger the enuctment of such lew. The court held, 1. o.
AR H

"4 law wihich does not lmpair any vested
right 1s not retrospective in the consti-
tutional sense, although it may change
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the remedy or provide new rewedies ror

enforcing or definin, such a right.

"The acet of 1911, under the authoritlies
cited, requiring trustees appointea by
the courtv in any trust estate to make an
annuael report only applies to procedure,
is entirely remedial in operation, and
affects nobody's existing right. 32Such
trustee huas no vested right in tahe manner
of accounting for his trust. The statute
may be construed to alffect trust estates
ald trustees created before its passage
without being contrary to the section of
the Constitution."

In State v. Latomn, 292 5. We 71, 1. 0. 74, it is
stated:

“Appellants complained that the court

only qualified 50 jurors, while they were
entitled to 40 qualified Jurors. By Laws
of 1925, p. 194, sections 4017 and 401y,

Re 5. 1919, were repealed, and at page 196,
Laws of 1925, new section 4017 was enacted
in lieu of suid two o0ld sectlons. New sec~
tion 4017 provides rfor 12 pereuptory ohal-
lenges by derendunt and 6 by the state in
capital cases, instead of 20 pereuptory
challenges by the defendant and 8 by the
state, authorized by sections 4017 and 4019,
Re o 1919, * * * ¥ &

"The contention that, if seotion 4017, Laws
of 1925, p. 197, is applied to cases where
the alleged orime was committea before the
eot took effect, the law violates provisions
of our Constitution against ex post facto
laws, is equally without merit. The number
of challenges to wnich the defendant on trial
1s entitled 1s purely a procedural watter,
and does not constitute a substantial right.
In 12 Corpus Juris, 1105, 1t is sald:
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"tvhere a law relates to matters of pro-
¢edure unerely, ania does not deprive the
accuged of any substantial protection,
it 1s not ex post facto. Thus a law
changing qualifioations, wethod of selec~-
tion, and method of lmpaneling jurors, a
law changing the number of pereuptory
challenges allowed the accused or the
prosecution, * * * is not ex post fucto
as Lo orffenses comuitted before its pas-
sage. ™

Under the 1959 statute the court had the right to in-
vestigate the personal sureties in school louns. The new
law merely proviaes a new remedy for enlorecing or defining
this right. it provides a new means for investigating
sureties under these louns. Sectlon 10586, Laws of Mis-
sourl, 1949, p. 883, as far us the reguirements ol an an-
nual report of sureties are concerned, is mersly remedial
and would apply to loans wade prior to the passege oI the
aot.

VONU LU GIUN

l. ‘It is, therefore, the opinion of this office that
the county court must requlre personal security for all
school louns, whether maue prior to or after the passage of
the 1945 laws.

2. It is further the cpinion of this office that all
borrowers must comply with tlhe provisions of Sectlon 10586,
Laws of missouri, 1945, p. 889, whether the loan was made
prior to or arter tne pussage ol this section.

iespectiully subuitted

ROBERT J. FLLNAGAN
APPROVaD: ~saistant Attorney General

ROY MoKITTRICK

isttorney General
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