
GOVERNOR : Inspection of bonds enumerated in Sectton 
13086 R. S . Mo. 1939 -- Powe.~.· of State Officers 
to delegate duty of inspection. 

December a, 1944 

FILED 

Honor able l•'orrest C. Donnell 
Governor of Missouri 
Jeff erson City, Missouri 

o? f 

Dear Governor Donnell: 

Your letter of December 8 , 1944, addressed 
to General McKittrick , and in which you request an 
opinion, has been referred to the writer for reply. 
Your letter states: 

"Section 13086 of the hevised Statutes 
of Mi s souri of 1939 reads 1n part as 
follows: 

"' ~ * * and the governor, attorney 
genera1 and at·a te treasurer shall, 
from t~e to time , inspect such bonds 
and see that the same ar e actually 
kept 1n the vaults of the state treas­
ury, or 1n the vaults of such banks or 
bank, trust company or trust companies , 
other than the bank or banks, trust 
company or trust companies, selected 
as the state depositories, as the gov­
ernor, attorney general and state treas ­
urer may have duly aereed upon: * * *'•" 

"Your opinion, as soon as possible is re­
spectfully requested on the following 
question: 

"~111 compliance with the above quoted 
portion of said Section 13086 be had 1f 
(a) a person designated by the governor, 
(b) the a ttorney general and (c) the 
state treasurer shall, from t~e to time, 
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inspect such bo:'lds and see that the 
same are actually kept in the vaul ta 
of the state treasury , or in the vaulta 
of such banks or bank, trust company or 
trust companies , other than the bank or 
banka , trust company or tru~t companies , 
selected as the state depositories , as 
the governor, attorney general and atnt e 
treasurer may have dul y agreed upon?" 

Article 2 of Chapter 87 , h . S . Mo . 1939 , deal s gen­
erally with the subject of depoaitoriea of State c oney. 
Section 13086 specifies the character of bonds required for 
the security of State funds deposited by tho ~tate f r e nsuror 
under Articles 1 and 2 of Chapter 87 aforesaid, and enumer­
ates and specifies what bonds ahall be taken for auch purpose . 

Your particular inquiry is whether compliance with 
that part of 5ection 13086 quoted 1n your letter calling for 
an inspection of the bonds deposited for such security if : 

" (a ) a person designated by the governor, 
(b ) the attorne7 general and (c) the state 
treasurer shall, from time to time , inspect 
auoh bonds and see th& t the same are ac-
tually kept in the vaults of the state treas-
ury, or 1n the vaulta of such banka or bank, 
trust company or trust companies , other than 
the bank or banks , trust company or trust 
oompaniea , selected a s the atate depositories, 
as the governor , a ttorney general and state 
treasurer may have duly a greed upon?" 

The inspection of the bonds has nothing to do with 
the se l ection of the bonds or their worth or value as security. 
The inspection of the character, identity and number of any 
of the bonda enumerated 1n Section 13086 would be a ministerial 
ac t involving no exerciae ot dis cretion, and may be delegated. 

40 C. J ., page 1210, pararraph 5 , givoa the following 
definition of a minis terial dut y: 

"A ministerial duty has been varioualy defined 
as a duty in wh i ch nothing is left to discretion; 
a duty performed by one acting under superior 
authority, or not with unlimited eontrol ; a simple , 

• 
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definite duty, arising Under conditions ad­
mitted or proved to exist, and imposed by 
l aw ; an absolute and imperative duty, the 
discharge of which requires neither the 
exercise of official discretion nor judg-
ment . * * *" 
46 c.J., page 1063, sta tes the rule t hat ministerial 

duties may be delegated 1n the following language: 

"v~ i thout statutory author! ty, deputies have 
no power with respect to the duties of an 
of fice involving the exercise of judgment 
and discretion , but all ministe r ial duties 
perta ining to the office which the principal 
could perform may be performed by a deputy. 
* ·U *" 
In the ease of State ex rel . V. Hudson , 2 26 ldQ. 239 , 

l.e. 265, a ministerial duty is defined as follows: 

" In St ate of ~is s . v . Andrew Johnson, 
President of the United St a tes , 4 v.all . 
l . c . 498, a ministerial duty enforce­
able by a court through a writ of man­
damus was thus defined: 'A ministerial 
duty, the performance of which may, 1n 
proper eases , be required of the head 
of a depa- tment , by judicial proce s s , 
is one 1n respect to which nothing is 
left to discretion. It is a simpl e , 
definite duty, arising under conditions 
admitted, or proved to exist, and ~-
posed~ !!!.• ' " --

And 1n the c ase of State ex rel . v . Meier, 143 Uo . 
439, at l .e. 447 , the Court quoted and adopted the following 
definition of a ministerial act : 

"* * * ' A ministerial act is one wh ich 
a public officer is required to perform 
upon a given state of facts in a pr e ­
scribed manner in obedience to the man­
date of l e gal authority, and without 
regard to his own judgment or opinion 
concerning the propriety or 1mpropriety 
of the act to be performed.' Merrill 

' 
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on Mandamus, aec. 30; Uarcum v . Com«ro., 
42 w. Va. 263, and cases cited;" 

Corpus JUris lays down the rule that at common 
law, public officers may appoint ceputiea t or the discharge 
of ministerial duties. And we have no statute to the con­
trary 1n Missouri. This text is found 1n 46 C.J., page 
1062, paragr aph 380, which ia as follows: 

"* * * At common law, however, public officers 
may appoint deputies for the discharge of min­
isterial duteia, * * *" 

I t is well settled that the performance of purely 
ministerial functions can be delegated to others to be per­
formed . This was a principle of the co~lon l aw and has been 
f ollowed 1n the decisions in this and other s tates . 

In the early case of HUnter v. Hemphill,, 6 Mo. 106, 
the Court , at l.c. 21, said: 

"* * * Before that queation could be 
dete~ined, it wou~d be necessary to 
look into the nature of the act which 
waa to be performed, if a mere clerical 
act , it fight hnve been ~erro-rmed bz 
deputy; a judicial ac , and the re gis-
ter does, for some pur poses, and 1n some 
matters, act as a judicial officer (as 
in granting pre-emptions) the act could 
not have been performed by deputy. ** " 
(Underscoring ours) 

And in the case of Small v . Field, 102 Mo . 104, 
1n pass ing upon the right of a clerk of a court to appoint 
a deputy where no statutory authority was found , the follow­
ing quotation is found at l.c. 119: 

"The office of clerk of a court seems to 
be one which, from ita na tur e and conatitu~ 
tion, implies a power or right to execute 
it by deputy. Vlhenevcr nothing is required 
b~t superintendency in office a minis t erial 
offioer may make a deputy. 7 Bac. Abr . 316 , 
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~17 , - - Tit. Offices and Officers . And the 
rule ia general th ... t a deputy may do every 
net which his principal might do . Com. Di g . 
Off icer s, D. 3; Confiscation Cases, 20 \'.all. 
92." 

In the ca r e of State ex rel. v . ~eyburn, 158 M. A. 
172, a caae in wh ich mandamus was t::ranted against a county 
clerk to compel h bn to permit the examination of the books 
and papers 1n his office by an accountant employed by one 
member of the County Court , the s t . Louis Court of Appeals , 
said, at l . c . 176- 177: 

"The matter of ~spect1ng the booka and 
papers of the clerk ' s office ia purely 
minijterial and in no respect judicial 
1n ita character . It is therefore en-
tirely clear that the law doea not 
devolve it as a personal dut7 upon a 
judge of the county court which he may 
not delegate to another who is compe tent 
to perform such a t ask, especially when 
it appears the judge himso1~ is from any 
cause unable or incapacitated to effectually 
discharge it . But that matter ia m1important , 
for the judge mi ght cause the inve ~tigation 
to be made by expert accountants or others 
of his choosing though be were entirely 
competent himse~f, The pr i nciple announced 
1n St ate ex rel. Johnson v. Transit Co. , 
124 uo. App . 111 , 100 ~ . \ • 1126, is 
equally relevant here . " 

In the matter submi tted , the propriety of the ap­
pointment by the Governor and State Treasurer of other per-
sona to perform such ministerial dutiea aa t~ inspection of 
the bonda mentioned in Section 13086 R. ~ . Mo. 1939 , tbe above 
citations from 46 c. J . page 1062, paragraph 380, the case of 
Hunter vs . Hemphill, Supra , cited under said Section of Corpua 
JUris , and the case of Small vs. Field, Supra, conaitute sound 
legal authority to per;m1t the Governor and State Treasurer to 
so designate some person, under the common law, to represent 
each of them reapectively 1n the perter~ of auch ministerial 
dutiea . The Attorney Gene ral baa authority under Section 12902, 
R .~ . Mo . 1939 t o appoint certain Aasistnnta who are given the 
power by s tatute , "to represent h im in all triala and proceed­
ings in wh ich he may be r equired to a ppe a r or p a rticipate . ~ *" 
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COUCLU~ION. 

Considering the nature o~ the duty to inspect tho 
bonds 1n the vaults enumerated 1n t hat part o~ Section 
13086 R. s . Mo . 1939 1 quot ed 1n your lotter, and ~ollowing 
t he above cited and quoted. authorit1es, it i s the con­
clusion of this Department that the Governor , the Att orney 
General and the St ate Treasurer have tho authority t o dele­
gate to some other person or por sona the duty of making the 
inspection required 1n that part of Section 1308 6 quoted in 
your l ettor. 

APPROVED: 

VANE C. 'rHURLO 
Acting Attorney General 

GWC: 1r 

Respectfully submitted, 

GBO~GE W. CRO~LEY 
Aa aietant At t orney General 


