Section 6, H. B. 657, Laws of 1945, page

273, in providing funds for relief of

sheriffs who incurred expense without

Governor's warrant is invalid.
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June 21, 1944

Forrest C. Donnell

Governor of liissouri

Jefferson

City, Mlssourl

Dear Govermor Dommell:

Your letter of June 10th, 1944, is as follows:

It 1s sald in State ex rel. Kelly v. Hackmenn, 275

"Section € of H. B. 657 of the Sixty-
second General Assembly (Laws of lis-
sourl of 1943, page 273) appropriates
out of the State Treasury, chargeable

T4

to the General Revenue Fund, designated
suns for the rellef of certain sheriffs,
officers and persons and Institutions
for epprehension of criminals.

"Your opinion is respectfully requested
on the following question:

Should the State Auditor 1ssue
warrants for the peyment of those
amounts, Included in the appropri-
aticn In said Sgetion €, which

are for payment of expenses incurred
by sheriffs of Missouri who, without
first having been appointed agents
by the Govermor of Milssouri, left
the State to returm to lissouri cer-
tain alleged fugitives of Missouri?"

llo. 636, 205 5. W, 161, in a dissenting opinion, at page

654 (Lio-):

L ETRY

# that no approprlation act under

our system of laws derives any operative

force from 1ts own terms alone. & * %
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something more 1s necessary to author-
1ze the withdrawal of funds from the
public treasury than e mere arblirary
declaeration of the Generasl Assernbly

for that purpose. # = * .
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Thet such is the establlshed rule in lissouri is ade
certe’n by the rule laid down iIn State ex rel. Bybee v.
Hackmenn, 276 ilo. 110, 207 8, W, 64, where the point for
declslon was whether funds aporoprlated to cover stenographic
services might be pald out 1 the agency incurring the obli-
gation had no authority to employ stenographers. The Court
ruled the case under the princinle thet (1. c. HMo. 116):

"i i * no officer In this State can

pay out the money of the State excent
pursuant to statutory authority author-
1zing and werrenting such payment. # % "

In State ex rel. Dradshaw v. ilackmann, £76 lio. 600, 208
3. W, 445, the point for decislion was whether funds appropri-
ated to pay for traveling expenses could be used to pay for
travel expense Iincurred in traveling outside the state when
the offlicer who incurred such expense was not authorized by
law to trevel outside the state. The Court denlied the claim
quoting at 1. c¢. llo, 607 for its authority the above guoted
excerpt from the Bybee case.

e appropriation in question purports to provide the
necessary money to pay sheriffs who want to other states
without the warrant of the CGovernor to return to lilssourl
persons charged with violating the laws of this state. No
sherlff, or other officer of the S5tate of lllssourl, has any
legal authority to do this. The method whereby these fugl-
tivea from jJjustice are to be returned 1s prescribed in 18
U.3.C.,A, €62, and Section 3976, et seq., R, S, No. 1939.
None of the provisions referred to authorize the sheriff,
as such, to go beyond the bounderies of the state to return
a fugitive from Justice. Only the messenger of the Govermor
who has the CGovernor's warrant is authorized to do this. It
therefore appears that no substantive lew authorized the
sheriff to incur these obligations and that being so an ap-
propriation to pay them is invalid.
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CONCLUSION

It therefore 1s our opinion that the Audltor may not
issue hls warrentson the funds appropriated in Sectlon 6
of House Bill 657, Laws of lissourl, 1943, page 278, to
compensate sheriffs for thelr expenses and fees 1n return-
Ing fugltives from Jjustice to thls state when the expenses
end fees were Iincurred at a time when the sheriffa did not
have warrants from the Governor, and had not been deslignated
as messengers of the Covernor to serve such warrants.

Respectfully submitted,

LAWRENCE L. BRADLEY
Asslstant Attorney General

APPROVED:

- ROY UoKITTRICK
Attorney General
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