
DEI-<JIENCY MPL{0PRI ..... TIONS: Invalid when passed to sa~~s~y 
claims arising out of a vontraot 
or agreement made i n violation of 
the State Budget Act . 

Honora ble Forrest c. Uonnell 
Governor of ~ssouri 
Jefferson City , l.Ussouri 

Your .:.:x:oellency: 

Fl LED 

;{1-J-

Recently you requested t he opi nion of this department , 
which request is as follows: 

"~ let ter , dated Jul y .;o , 1946 , aduressed 
To t he House ot Representatives of the 
dixty-~eoona General Ass~bly of the State 
ot :Jisaouri, frou .cysel1' , u.aich l etter ac­
companied House Bill No. 657 o.&.' said Gen­
eral J asaably , reads in part a s below ~uoted: 

" • "'..lthough there are up ,Proved t he following 
items , namely: 

(a) t he appropriation ot the sums set 
forth in Section 6, aggregating 
Three Thousand Seven Hundred ~ish­
teen Dollars and Ni nety-One Cents 
( ~ , 718 . 91 ) ; 

( b) the appropriat1on of the sum, set 
forth in Section 15, ot ~lcven 
Thousand Four Hundred 1~~enty-Two 
Dollars and Forty-Three Cents 
~ll . 422 . 4~ ); 

( c ) t he appropriation of the sum, s ot 
forth in Section 18 , of One llun­
dred ~eventy-Two Uo1lai•s ru1a ~i~nty­
'i ght Cents ~ ~172 . 80 ); ~ * 

( e ) t he uppropri tion of tho sum, set 
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tortb in Section 24, of Nineteen 
Thousand FiTe Hundred f orty-Nine 
uollars and Ninoty-Ji~ht Conte 
l -vl9,549. 98); 

(t) the ap»ropr i ation of the aum, aet 
f'ort h in. Section 4_, , of Thirty-
Two Thouab.lld 'rhree Hundred Twenty­
Three uoll~a and ~1Lhty-Nine Conta 
( ... ~2 , ~2J . 89 ) ; 

(g ) the appropriation ot the sum, set 
f'orth in Section 50 , of Five Thou­
sana Dollars ( ~5,000. 00 ) , 

"'I hu.ve t lle assurance or the State ., ud1 tor 
t hat ~ warrant will not be issued by him ror 
any part or all of the sum ~ppropriated by 
any one of su.id Sections 6, 16, 18, 22 , 24, 
43 or 50 respectively until and unleas either 
( n ) it shall huve been ad judged by the Supreme 
Court of J.U.ssour1 th t auoh warrant should be 
issued or {b) t here shall huve been doliv r ed 
t o the s t ate Auditor t he wrltten opinion ot 
t he Attorney-Gener al of t he St " te or Misuouri 
t nat , under t he l aw , suoh part or a~l reopeo­
tively ot suoh sum so appro»riated oan be re­
covered by suit from t he dtat e of Missouri.' 

·~our opinion is rospect!ully requested on t he 
following question: 

"Can purt or all respoctive~y or the sums so 
appropriatoa by Seotiona 6, 16, 18 , 24 , 4v or 
50 or sui d House Dill No. 657 be reoovereu by 
suit frohl tne otate ot iosouri?" 

The iteros mentioned are ~ofioionoy appropriations pasaed 
by t he Sixty- Soconu Gonorul ~Ls&embl.y. . Item (a ) 1•epresenta 
~-' •718. 91 uppropriuteu for tho relief ot oertuin oftioers nnd 
individ.uala !'or the b.pprohension of oriLlinals; item (b) con­
oerna an appropria tion in tho umount ot ~ll,42~ . 4J f or the pur­
pose ot payin¢ ac~ounta tor the year 1940 of' the State Cunoer 
Commission Hospital; item (o) retera to un appropriation ot 
172. 88 to pny t ho aooounts ot t he .t::JAbal.miDJ Boaru tor 1942; 

item (e) re1&tes to ~19 , 549 . 98 appropriatea to satisfy dofi-
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ciencie s in connection with license plates; item (f) deals 
with ~n appropriution ot 32,D2J . 8~ tor tne relief of per­
sons , firma ~a oorporatio~s because of cattle slaughtered 
us roactors to Bang ' s disease tasta i n the period coL~enc­
i ng Junuary 1, 1941, and endill6 December jl , 1942; und item 
l g ) reflects dn uppropriation in t he sum of ~B , OOO.OO t or 
t he relief o£ the city of Ch~llioothe, issour1, for ser­
vices rendered tho State Industrial Home tor Girls in that 
city in connect inb its public sewer system \,..:. t~l ~ .... ..> private 
sewer servioe of such nome. The total amount or t he above 
items is v7~ ,18J. O~. 

This department ha s heretofore ruled t hut the General 
Assembly muy not e~tectively appropriate f unds to satisfy 
contractual obli~ations incurroa by u depart~ent or officer 
of the state at a time \vhen t here were not sufficient un­
encumbered cash balances in tho t reasury to t he creait of 
the appropriated tunds fro~ wnich tho obll&ations aro to be 
paid, ~na by reason of the provisions or t he &tate Dudbet 
Law ( J~ticle 1, Ohapter 7~, R. s . ~o . 19~9 } and ~eotion 48 
of ~xticlo 4 of tne Constitution. The above rulin~ is rep­
resented by copies ot opinions here enclosed. 

. This off ice on January ~1, 1944 , hold that t h defi­
ciency app~·opriation to pay the tuition of ce~·tD.in no~o 
students w~a valid because such tuition charoes were not 
claims founded upon an agreement or contract. 1~ copy ot 
that opinion is likewise enolosod. 

It i s , theretoro, pparent to us that the proposition 
submitted hinges upon the following two elements, namel7, 
(1) do the appropriations i n question seek to satisfy a 
clQim ba sed upon an authorized ugreomont or contract, and 
( 2 ) if based upon such agreement or contract , were sutticient 
unexpended dOd unencumbereu f unds available by reason of an 
appropriation aot sufficient to s atisfy such oontraoto or 
agreement s ut the time of their creation? 

It the appropriations in question ure tor the purpose 
ot payi~ claims not uuthorized by the substantive l aw , then 
such appropriations fail by force of t he constitutional pro­
vis ion regardless of the Budget .~~at. The authority tor this 
statement m-y be round in the last mentioned opinion or this 
ottice. On the other hand , it t he obligations are sanctioned 
by our l aw and not bottomed upon contract or agreement, then 
such appropri~tion o~ appropriations would be va lid irrespec­
tive of t he Budget ..tLOt provisions . However, it the appropria-
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tiona seek to satisfy obligations prssc:ibod by law but aris­
ing out ot contracts or usreem nta, and it at tho time suoh 
agreements or contracts were made thore were not sufficient un­
expended caah balances in the treasury to the oredit or appro­
priateu funda to sntiaty such obligation or obligutiona , then 
the deficiency ~ppropri~tions are of no ettect. 

An examination ot the various statutory provisiona re­
specti.nu the Val·ious item.s mentioned in the request results 
in tho conclusion that the respective obli6ntions tor which 
tho questioned appropri.1tions llere en cte<i ""'ore authorized by 
tho substantive law but grew out ot contracts or agreementa. 
The statutes aro not here oited due to their number and length. 

We are not unmindful that Seotion 8378, H. s . l.fo. 193~, 
roquiros the J oretary or State to procure lioenae ~l tea trom 
the Department ot Penal Institutiona. The Department ot Penal 
Institutions is required to turnish auoh t a price that will 
not exceed tne open ~arket price and at not leas than the manu­
r oturi~ c oat. Section 8988, "~ · .;) • J.fo. 19~9, requires the dis­
position or prison produced articles at a profit to the state . 
Thus t ho prico for munufacturing lioense plates is set by a oon­
traot or agree.u1ent and tne oblibation sounds in contract . 

Since two or tue enclosed opinions were written, the 
Su»rerue Court ot Missouri has had under consideration s ection 
48 ot 1\.rtiole 4 ot t.ne Constitution. In the oaso ot ,/hite v . 
Jones, 177 s . w. ( 2d ) 603, that oourt in passing upon the 
rontal of oertuin lunda by t he Board ot kanagera ot the State 
Eleemos,ynary Institution• for a longer period t han the lite 
ot t he nppropriation aot, held auoh lease void, und ruled, 
1. 0 . 606: 

"Seotion 48 ot ~t. 4 of the Constitution 
ot Missouri, relied upon by appell ants, ex-

. pressly prohibits the General J .. ssembly trom 
authorizing the payment of any olaim here­
after created &Bainst the state under any 
agreement or contract made without expreaa 
authority of law and provides that ttll such 
unautnorizod agreementa or oontracts shall 
be null and void. While section 145go, supra, 
e~pressly autho~izea the state purobaa1ng 
aJent to negotiate leases, there is no ex­
preaa authorization tor him to inour obliga­
tions tor renta1a or otherwi se t hat will tall 
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du~ and become payable arter the lapse 
ot t wo years from t he date or the pas- . 
sage or the appropriation out or \mioh 
said indebteuness is t o be paid . The 
second clause of Section 48 , Art. 4, tor­
bids t he payment ot a claim under an il-

"::l egal contract, meaning in this case a.oy 
contract or lease entered into contrary 
to the terms and provisions of sec . 9265, 
supra , and or Chapter 105, supra . s ee 
sager v. state Higbway Commission, ~49 
Ko. 341, J 46, 160 s . w. 2d 757, 759." 

The decision or St ate ex r el . Averill v. smith, 175 s . w. 
( 2d) 831 , deals with an dppropriation made to a board to pay 
claima incurred soon after ita creation and at a time when it 
had no appropriation. The court held that the budget and pur­
chasing agent's acts did not apply, but used the t ollowing 
l anguage , 1 . c . 8JJ: 

" * * * No doubt, a tter sufficient time 
has elapsed to enable the board to comply 
with t he time table set up by the budget 
act and the contlict disappears the board 
will come within its terms, but the budget 
act does ·not apply to the obligations here 
involved nor in any way aftect their legal­
ity. " 

It ~ be contended that notwithst&nding the provisions 
ot the Constitution and t he Budget .Act, and inaSJDUch as the 
St ate received the benefit of supplies and servioos, u moral 
obligation exists to compensate tharetor, and that t he Legisla­
ture pr operly passed these deticienoy appropriations to oomply 
with that morul oblieation. 

The justif ication ot moral obliaation was urged in the 
oa se ot Donovan v. Ka~as City, 175 a. \1 . ( 2d ) 874 (see 179 
s . w. ( £d ) 108 ), uhorein r ooovery was sought tor supplies sold 
Kansus City in a manner thut did not comply with ito charter 
and statutory provision•. In passinG upon this ~gument, the 
s u"pr eme court said, 1·. c . 88.5 : 
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~ * * • The pri nciple is not applied 
when counter to paramount 1U" inciples ot 
l nw. • *" 

The above cited c u.sea apparently lend support t o the 
Tiews expressed by t hi s depart ment. 

I n the f inal analysia the probl is a question or fact , 
viz. : ..~.t t he time ot the cr eation ot the cl im.s now sought 
to be s~t1stied trom the a p,roprintion items in question, was 
t~er3 a sutti oiont unencumbered cash balance in an ~ppropria­
tion account out of which such obli0ations t hen could have 
been eatisi' ied? I t t ho answer is in tho neg tive , t hen re­
ooTery cannot be had trom the State. 

Information secured :t'ro111 t he Auditor ' s O.J.'fico 1nd1oatea 
t hat sutf'ioient dat does not oxist i n that OJ.'tice upon wn1ch 
t he tact may b~ dete~cined dth cortaintT. The Attorney Gen­
era l does not know when t ho claims were inourred, and , of' 
course, do s not AAOW uhat un ncwnborod co.sh bu.l nce, i t any, 
existed in the various approp~iution f unds of' tho s everal 
oftices and depart~ nts hore involved at ~ purticulnr t ime. 

The difficulty confront~ this off ice maJ be illus­
trated 1n the t ollO\'fi n.g canner: The Cancer Hospital deti­
cienof appropriation 1n~o1Tes ite&s or equipmant and auppliea 
pUl·ohnsed in the 19J9-l941 biennium. We c nnot tell f'r oa the 
evidence at our co~a uhon t ho obli~ution t o purchase any 
particular equ1pm~nt w a c~eated , and we do not know i t t here 
was an unenoumb rod cash b~ance in t he ho~pital' s appropria­
tion fund tor tMt pe:iod out or uhich the obl1l:ation could 
have been puid ut the t i me it came into existence. It may be 
t hat some of' thooe obl1bntions were incurred ~t a time when a 
sufficient appropriation f und existed, but t hat l tar created 
clo.ims wero preferr d in p y.mont and these oxhuustod the ap­
propr i ation tund, leaving a valid cla i m unpa i d . 

The result is that t his department is forced to content 
itself with merely furnishing the J'&rdstick by which the tacta 
o.ro to i>o l.lOasurcd, t hc!t iu , t.ne f'orm.ul by waich the probl8.1A 
may be solved, dependent upon its tactual elements . 
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001i0Il1SION 

It is tho opinion ot t his department that iL any or the 
claims or commitments covered by ~eotioAa 6, l o, 18, 24 , 43 
and 50 of House Bill 65'1 or the Sixty-s econu General as~bly 
o~e into existence a~ a t~e wnen t here we~e not autticient 
nnencum.bered cash btt.lanoee 1u tApp..L"opr1at1on I'unds then in the 
state treasury out or which such obl igations , or any of t nem, 
ooulu h~ve been paid, t hen t ne amount or suon obligation or 
obli~ations cannot be recovered by suit ga1nst the State ot 
Missouri. 

AP.PkOVJ£U : 

ROY il!ckf•il'h.i v!{ 
Attorney Genera~ 

VCT :HR 

Respeotfully submitted 

V .ANE . C • TlilJHLO 
Aesietant At torney General 


