DEF-oIENCY APPRUPRILTIONS: Invelid when passed to saiisiy
claims arising out of a contract
or agreement made in violation of

the State Budget Act.

Mey 19, 1944

FILED

by

Honorable forrest C. Lonnell
Governor of Missouri
Jefferson City, Missouri

Your Lxcellency:

Recently you requested the opinion of this department,
which reguest is as rollows:

A letter, dated July 50, 1945, addressed

To the House of Representatives of the
Sixty-Secona General Assembly of the State
of Missouri, Irow mysell, which letter ac-
companied House Bill No. 657 of said Gen-
eral Assembly, reads in part as below yuoted:

"t,lthough there are approved the following
items, namely:

(a) the appropriation of the sums set
forth in Section 6, aggregating
Three Thousand Seven Hundred Zigh-
teen Dollars and Ninety-One Cents
(45,718.91);

(b) the appropriation of the sum, set
forth in Section 15, of Zleven
Thousand Four Hundred Twenty-Two
Dollars and Forty-Three Cents
$11,422.43);

(¢) the appropriation of the sum, set
forth in Section 18, of One Hun-
dred Seventy-Two Dollars ana Eighty~-
Bight Cents ($l72.88);

(e) the eppropriation of the sum, set
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forth in Section 24, of Nineteen
Thousand Five Hundred Forty-iNine
Dollexrs and Ninety-tight Cents
($19,549,98);

(£) the appropriation of the sum, set
forth in Section 45, of Thirty-
Two Thousend Three Hundred Twenty-
Three Dollers and Lighty-Nine Cents
‘902,'02-5.89)3

(g) the eppropriation of the sum, set
forth in Sectlion 50, of Five Thou-
sand Dollars ($5,000,00),

"*'T huve the assurance of the State Auditor
that & warrant will not be issued by him for
any part or all of the sum appropriated by
any one of suld Sections 6, 16, 18, 22, 24,
43 or 50 respectively until and unless either
(a) it shall have been adjudged by the Suprems
Court of Missouril that such warrant should be
issued or (b) there shall have besn delivered
to the State auditor the written opinion of
the Attorney-General of the Stute of Missouri
that, under the law, such part or all respec-
tively of such sum so appropriated can be re-
covered by sult from the State of Missourl.'

"Your opinion is respectiully requested on the
following gquestion:

"Can part or all respectively of the sums so
appropriated by Sections 6, 15, 18, 24, 49 or
50 of said House Bill No. 657 be recovered by
suit from the State of Missouri?"

The itewms mentioned are deliclency appropriations passed
by the Sixty-Second General .sseumbly. Item (a) represeats
$9,718.91 appropriated for the relief of certain officers and
individuals ifor the upprehension of coriminals; item (b) con-
cerns an appropriation in the amount of ¢ll,482Z.45 for the pur-
pose of paying accounts for the year 1940 of the State Cancer
Commission Hospital; item (o) refers to an appropriation of
$172.88 to pay the accounts of the Embalming Boaru for 1942;
item (e) relates to $19,549.98 appropriated to satisfy defi-
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ciencies in connection with license plates; item (f) deals
with an appropriation of §52,52856.89 for the relief of per-
sons, firms and corporations because of cattle slaughtered
a8 reactors to Bang's discease tests in the perilod coumenc-
ing Jenuary 1, 1941, and ending Decesmber 51, 19428; und item
(g) reflects an appropriation in the sum of $56,000,00 for
the relief of the city of Chillicothe, liissouri, for ser-
vices rendered the State Industrial Home for Girls in that
city in connecting its public sewer system w.th LLo private
sewer service of such home. The total amount of the above
items is §72,1808.09.

This department has hLeretolfore ruled that the General
Agsembly may not eifectively appropriate funds to satisfy
contractual obligations incurred by a department or officer
of the state at a time when there were not surficient un-
encumbered cash balances in the treasury to the erealt of
the appropriated funds frow wiich the obligations are to be
pald, und by reason of the provisions of the State Budget
Law (Article 1, Chapter 75, R. 8. Mo. 19359) and Section 48
of .rticle 4 of the Constitution. The above ruling 1s rep-
resented by copies of opinlons here enclosed.

. This office on January 51, 1944, held that the defi-
clenoy appropriation to pay the tuition of certaein negro
students wus valid becsuse such tuition charges were not
claims founded upon an agreement or contract. . copy of
that opinion is likewise enclosed.

It is, therefore, apparent to us that the proposition
subnitted hinges upon the following two elements, namely,
(1) do the eppropriations in question seek to satisfy a
claim based upon an asuthorized ugreement or contract, and
(2) if based upon such agreement or contract, were sufficient
unexpended and unencumbered runds avellable by reason of an
appropriation act sufficlient to satisfy such contracts or
agreements at the time of their creation?

If the appropriations in question are for the purpose
of paying c¢laims not suthorized by the substantive law, then
such appropriations rfail by force of the constitutional pro-
vision regardless of the Budget .ot. The authority for this
statement muy be found in the last mentioned opinion of this
office. On the other hand, if the obligations are sanctioned
by our law and not bottomed upon a contract or agreement, then
such appropriation or appropriations would be valid irrespec-
tive of the Budget uct provisions. However, if the appropria-
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tions seek to satisly obligations prescribed by law but aris-
ing out of contracts or agreements, and if at the time such
agreements or contracts were made there were not sufficient un-
expended cash balances in the treasury to the coredalt of appro-
priated funds to satisfy such obligation or obligations, then
the deficiency appropriations are of no effect.

An examination of the various statutory provisions re-
specting the verious items mentioned in the request results
in the conclusion that the respective obligations for which
the guestioned appropriations were enacted were authorized by
the substantive law but grew out of contraects or agreements.
The statutes are not here cited due to thelr number and length.

Ve are not unmindful that Section 8578, R. S. Mo, 1959,
requires the Jecretary of Jtate to procure license plates from
the Department of Penal Institutions. The Department of Penal
Institutions 1s required to furnish such at a price that will
not exceed the open market price and at not less than the manu-
facturing cost. Section 8988, R. S. Mo, 1959, requires the dis-
position of prison produced articles at a profit to the state.
Thus the price for manufacturing license plates 1s set by a con-
tract or agreement and thne obligation sounds in contract.

Since two of the enclosed opinions were written, the
Supreme Gourt of Missouri has had under consideration Section
48 of isrticle 4 of the Constitution. In the case of White v.
Jones, 177 8. W. (2d) 603, that court in passing upon the
rental of certaln lands by the Board of Managers of the State
Eleemosynary Institutions for a longer period than the life
of the appropriation act, held such lease void, and ruled,

s B 606:

"Seoction 48 of .rt. 4 of the Constitution
of Missourl, relied upon by appellants, ex~-

- pressly prohibits the General issembly from
authorizing the payment of any claim here-
after created against the state under any
agreement or contract made without express
authority of law and provides that all such
unauthorized agreements or contracts shall
be null and vold., Whille Section 14590, supra,
expressly authorizes the state purchasing
agent to negotlate leases, there is no ex-
press authorization for him to incur obliga~
tions for rentals or otherwise that will rfall
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due and become payable after the lapse
of two years from the date of the pas- -
sage of the appropriation out of whieh
said indebteuness 1s to be paid. The
second cleuse of Section 48, Art. 4, for-
bids the payment of a claim under an il-

+legal contraot, meaning in this case any
contract or lease entered into contrary
to the terms and provisions of Sec. 9265,
supra, and of Chapter 105, supra. See
Sager v. State Highway Commission, 549
Mo, 541, 546, 160 S, W, 24 757, 759."

The decigion of State ex rel, Averill v. Smith, 175 3. W.
(2d) 851, deals with an appropriation made to a board to pay
claims incurred soon after its creation and at a time when it
had no appropriation. The court held that the budget and pur-
chasing agent's acts did not apply, but used the rollowing
languege, l. ¢. 8355:

® ¥ % ¥ No doubt, after sufficient time
has elapsed to enable the board to comply
with the time table set up by the budget
act and the conflict disappears the board
will come within its terms, but the budget
act does not apply to the obligations here
involvod nor in any way affect their legal-
ty."

It may be contended that notwithstanding the provisions
of the Constitution and the Budget Act, and inasmuch as the
State recelved the benefit of suppllies and services, a moral
obligation exists to compensate therefor, und that the Legisla-
ture properly passed these deficiency appropriations to comply
with that morul obligation.

The Jjustification of moral obligation was urged in the
case of Donoven v, Kansas City, 175 5. W. (2d) 874 (see 179
S. W. (8d) 108), wherein recovery was sought for supplies sold
Kensas City 1in @ manper thet did not comply with its charter
and statutory provisions. 1In passing upon this argument, the
Supreme Court said, 1. c¢. 885:
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w * ¥ ¥ The principle is not applied
when counter to paramount principles of
h'- ¥ % *“

The above cited cuses sppareatly lend support to the
views expressed by this department.

In the final analysis the problem is a gquestion of fact,
viz.: 4t the time of the creation of the claims now sought
to be sautisfied from the appropriation items in question, was
thero a sufficient unencumbered cash balance in an appropria-
tion account out of which such obligations then could have
been satisfied? If the answer 1is in the negative, then re-
covery cannot be had from the State.

Information secured frow the Auditor's Oifice indicates
that sufficient data does not exist in that offlce upon which
the facl may be determined with certainty. The Attorney Gen-
eral does not know when the ¢laims were lnourred, and, of
course, does not know what unencumbered cash balance, i any,
existed in the various appropriation funds of the several
offices and departments here involved at any particular time.

The dirffioculty confronting this office may be illus-
trated in the following msnner: The Cancer Hospltal defi-
ciency approprlation linvolves items of equipment and supplies
purchased in the 1959-1941 bilennium. We cannot tell from the
evidence at our command when the obligution to purchase any
particular squipment was corsated, and we do not know if there
was an unencumbered cash balance in the hospital's appropria-
tion fund for that period out of which the obligation could
have been pald at the time 1t came into exlstence. It may be
that some of these obligations were incurred ut a time when a
sufficient appropriation fund existed, but that later oreated
claims were preferred in payment and these exhausted the ap-
propriation fund, leaving a valid clalm unpaid.

The result 1s that this department is forced to content
itself with merely furnishing the yardstick by which the facts
are to be measured, that 1s, the formula by which the problem
may be solved, dependent upon its factual elements.
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CONCIVS

It is the opinion of this department that il any of the
claims or commitments covered by Sections 6, 15, 18, 24, 43
and 50 of House Bill 657 of the Jixty-Second General Asseubly
came into existence at a time when there were not surficient
unencumbered cash balances in suppropriation runds then in the
state treasury out of whieh sueh obligations, or any of theam,
eould have been pald, then the amount of such obligation or
o?ligatinn- cannot be recovered by sult agalnst the State of
Missouri.

Respeotfully submitted

VANE ¢. THURLO
Assistant Attorney General

APPROVED:

ROY MCKITTRICK

Attorney General

VCT :HR



