
ST.b.TE BUILD!.L~G CO....m.Id::>ION: Circumstances und3r wtich contracts 
may be l et on a fee basis. 

Muy 10, 1944 
F \LED 

c) 

Honor~ble Forrest v . ~onnell 
<!.X-o1'fic1o Chair man 
state Bui ldi ng Commission 
Jefferson 01 ty, L.1ssour1 

Dear Governor Donnell : 

We are i n recei pt o.L' your l etter of L~ay 4 , 1944 , as 
f ollows: 

"Enclosed i s oopy ol' l ottor of April 26 
from ~eene and J i mpson t o mysel f . Ire­
quest your opinion as to whether the work 
can legally be done by t h e employment of 
~ responsibl e coiLt.L·actoi· on a fee basis. '' 

The enclosure dated April 26 , 1944 , to \ihich you refer, 
states ~s f ollows: 

"Enclosed , t wo copies OJ.' an .Agreement, pro­
vidi ng for professional services t o be 
renaereu by us i u connection with Hepairs 
to the Psychiatric Clinic Buil dinu, State 
Hospi tul No . 4, .t?ur •Dingt on , 1..issouri . Thi s 
is drawn on t ho sarue basis and is simil ar in 
torm to our agreement for professional ser­
vices for repairs t o t he Custodial Buildings 
at l.hir:Jhall, ..... iasouri. · 

" .. ~t t he meeting ol' the couwdssion on .hpril 
10 , 1944 , Mr. Keene expl a ined tho problems 
involved in s pecifying exact l imitations of 
t he extent o.r the uor k to be uone in .maki ng 
repairs, und inquired if the work could le­
gally be done by t he employment of a re­
sponsi bl e contractor on a fee basis. The 
work una.er such an arrtlllgement \'lould be con­
siderea us buila.inJ rep~1rs . 
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"He ia of the opinion that there was an 
expression by one me111ber of the Commis­
sion thut suah a contract miJht be le­
gally ~de. Is thia correct? Tne method 
of letti~ a contract wil l aetermine tho 
requirement or pluns , specifications and 
other documents . " 

The question presented is whether the Stat e Building 
Commission may employ a responsible contractor to make re­
pairs to one of the eleemosynary institutions on a fee basis. 

Section 5, Laws of Missouri, ....: xtJ.~a J ess ion, 19.13- 1964 , 
page 110, provides t he manner in \lhich contract~s shall be 
made by the Stut e Building Commission tor repairs to any one 
of the eleemosynary or penal institutions, in part, as f ol­
lows: 

"The commission is authorized ana· directed 
i n the name of tho State , by s~ia commis­
sion, to make and execute, after said plan 
or plans shall have been adopted and ap­
proved us aforesaid, a cont1· ot or contracts 
i n writing for the construction of suid re­
pairs, remodeling, r ebuildiUL or construc­
tion ot each of the i mprovements or addi­
tions to be made t o any one of the said 
eleemosynary or penal institutions . A aep­
arute contract or contracts, in the discre­
tion of the co~ission, muy be made for the 
i mproTements of or auditions to each of s~id 
institutions; or the commission mhY divide 
the work into appropri ate classes and make 
separut e contracts as to either or them, as 
it muy deem most advisable and for the boat 
interests ot the State , und all contracts 
for the construction or any or said i mprove­
mant a , or auditions, or for designated classes 
of the work thereof, shall be lot to the low­
eat and best bidders therefor; but no contract 
or contracts shall be let to ~ amount in ex­
cess of the f unds available therefor and any 
contract in excess of available funds silull 
be void. No work exceeding in amount the sum. 
of One Thousund vollara ( ~1,000) shall be let 
un~ess sea~ed bids therefor bo advertised in 
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two dtti ly newspapers of general oiroulu­
tion in this St ate, the first publication 
-cnereof to be not less t uan thirty (.,)0) 
aays before the day on which the bids are 
to be opened; all bltts rvcoiveu by the com­
mission llJ.I:lY be reJ ected by it. "' * * " 

The above statute is silent dS to t he type of construc­
tion oont.L·act thut muy be used in av;~arding s. oontr..:.ot for re­
pairs. It does state , however , that a contract Must be let 
to the "lowest u.nd best bidders." 

In considerin~ the purpose ot t his latter phrase, the 
Kentucky 0ourt of Appeals in the oaso of R. G. \lilmott Coal 
Co. v • .3t a to Purchasi~ Co.rumission, 54 l.)o \, . ( 2d.) 6.34, 1. c . 
6~5, said: 

"a study or this statute discloses that its 
underlyi~ purpose is to enoou.L·age competi­
tive bidding to the end th t supplies for 
departments and institutions ot the govern­
ment may be secured l:lt the most favorable 
prices. Obviously in enacting it, the Legis­
l ature had in mind the welfare or the publio 
tmd. not that of the ino.i vidual seeking to sell 
supplies to tne stute." 

In the C l:lSO of Spitcautsky v. state lliuhway Commission, 
159 S. -.t . (2d) 647, 1 . o . 661 , the s upreme Court ot Missouri, 
in oonstrulng a provision requ1riD6 u contract to be l et to 
tho l owest responsible biuder , Stiid: 

" * * * .\.s stated in the Diamond cuse ( 89 
J=;inn. 48 , ~..? N. \1 . 912 , 61 L. R . ~ . 448),: 
'The l aw is well settled thut where, as in 
this case , municipal uuthorit1es can only let 
a contrttot tor public work to the lowest re­
sponsible bidder , the proposals and specifica­
tions therefor must be so trameo. ao to permit 
free and full competition. Nor cnn they en­
ter into a contract * * * containi ng substan­
tial provisions beneficial to him, not in­
cluded in or contemplated in the terms and 
spocitications upon which bids were invited. 
The contract must be the contract ol'fered to 
the lowest responsible bidder by advertise­
I!lent.' This is not new uoctrine in Uissouri. 
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See United Construction Co. v. dt . Louis, 
334 Mo. 1006, 1020, 1021, 69 s . w. 2d 6~Q, 
646 ( 6). tt 

The purpose of the above statute is obviously to en­
courage publio bidding so that the work may bo d.one with 
t he least possible expenditure or publio funds. 

To award the contraot for repairs on a fee basia purely 
and eliminate competitive bidding tor the work would be clear­
ly violative of the purpose and th~ olear terms ot the stat­
ute. 

This should not be construed, however, as prohibiting 
t he use of such common types or buildi ng contracts as "Cost-­
Pl\ls" or "Cost--Plus--.A--Fixed--Fee'' contracts where the con­
tractor is reimbursed tor the costs of labor, materials , etc ., 
by the owner ana receives a fixed fee as his profit or gain. 
The determini ng factor is whether the contract provides for 
competit ive biadino within the terms of the statute. 

The statute further provides that "no oontraot or con­
tracts shall be let to an amount in excess of the f unds avuil­
able tneretor and any contract in excess of available funda 
shall be void . " 

To award ~ contraot on a tee basis, without re~ard to 
the funds avail able , would also be directly violative of the 
terms of the above statute . 

,te are not advised as to the proposea amount to be 
spent for repairs, but we desire also to call attention to 
the fact that no work in excess of wlOOO may , unaer the stat­
ute, be let without advertisamont . 

00NCLUSION 

From the foregoing, we are of the opinion that the State 
Building Commission may not ~ploy a contractor to make repairs 
to one or the eleemosynary institutions on a purely tee basia 
unless (1) said tee to be charged by the contractor has first 
been determined by competitive bidding as being the lowest and 
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best bid ana ( 2 ) the oost t o the St ate will not be in ex­
cess or the funds available. 

APPROV~V : 

ROY McKITTRICK 
Attorney General 

MW:HR 

Respectfully submitted 

MAX \IASSE.tll.1AN 
.dssistant Jittorney General 


