STATE BUILDING COMMISSION: Circumstances under wktich contracts
may be let on a fee basis.

Mey 10, 1944 F‘LED

Honorable Forrest v, onnell
Ix=o0lficilo Chairman

State Building Commission
Jelfferson City, iiissouri

Dear Governor bonnell:

We are in receipt of your letter of May 4, 1944, as
follows:

"Enclosed is copy of letter of April 26
from neene and Simpson to myself. I re-
guest your opinion as to whether the work
can legally be done by the employment of
a responsible contractor on a fee basis."

The enclosure dated April 26, 1944, to which you refer,
states as follows:

"Lnclosed, two coples of an Agreement, pro-
viding for professional services to be '
rendered by us in connection with Repairs

to the Psychiatric Clinic Building, State
Hosplital No. 4, Farmington, Missouri. This
is drawn on the same basis and is similar in
form to our agreement for professional ser-
vices for repairs to the Custodial Buildings
at lMarshall, Missourl.

"4t the meeting ol the Commission on spril
10, 1944, Mr. Keene explained the problems
involved in specifying exact limitations of
the extent or the work to be uone in making
repairs, and inguired if the work could le-
gally be done by the employment of a re-
sponsible contractor on a fee basis. The
work under such an arrangement would be con-
sidered as builaing repairs.
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"He is of the opinion that there was an
expression by one member of the Commis-
sion that such a contract might be le-
gully made. Is thls correct? The method
of letting a contract will aetermine the
requirement of pluns, specirfications and
other documents."

The question presented is whether the State Bullding
Commission may employ & responsible contractor to make re-
pairs to one of the eleemosynary institutions om a fee basis.

Section 6, Laws or Missouri, Extra Session, 1953-1954,
page 110, provides the menner in which contracts shall be
made by the State Bullding Commission for repairs to any one
of the eleemosynary or penal institutions, in part, as fol-
lows:

“The commission is authorized and directed

in the name of the State, by said commis-
sion, to make and execute, after said plan

or plans shall have been adopted and ap-
proved us aforesald, a contract or contracts
in writing for the construction of sald re-
pairs, remodeling, rebuilding or construc-
tion of each of the improvements or addi-
tions to be made to any one of the sald
eleemosynary or penal institutions. A sep-
arute contract or contracts, in the discre-
tion of the comwuission, may be made for the
improvements of or auditions to each of said
institutions; or the commission may divide
the work into appropriate classes and make
separate contracts as to either of them, as
it may deem most advisable and for the best
interests of the State, und all contracts

for the construction of any of sald improve-
ments, or additions, or for designated classes
of the work thereof, shall be let to the low-
est aund best bidders therefor; but no contract
or contracts shall be let to an awount in ex-
cess of the funds avallable therefor and any
contract in excess of available funds shall
be void. No work exceeding in amount the sum
of One Thousand Dollars (41,000) shall be let
unless sealed blds therefor be advertised in
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two dulily newspapers of general circula-~
tion in this State, the {first publication
thereof to be not less tuan thirty (.0)
days before the day on which the blds are
to be opened; all blds receivea by the com=-
mission may be rejected by it, * * * n

The above statute 1s silent as to the type of construc-
tion contract thut may be used in awarding a contrcct for re-
palrs. It does state, however, that a contract must be let
to the "lowest and best bidders."

In considering the purpose of this latter phrase, the
Kentucky Court of Appesls in the case of R. G, Wilmott Coal
Co. v, 3tate Purchasing Commission, 54 5. w. (2d) 654, 1. c.
655, sald:

", study of this statute discloses that 1its
underlying purpose is to encourage competi-
tive bidding to the end that supplies for
departments and institutions of the govern-
ment may be secured al the most favorable
prices. Obviously in enacting it, the Legis~-
lature had in wind the welfare of the public
and not that of tne individual seaking to sell
supplies to tne state."

In the cuase of 3pitcaurlsky v. State Highway Commission,
159 5. w. (2d4) 647, 1. c¢. 651, the Supreme Court of Missouri,
in construing a provision requiring a contract to be let to
the lowest responsible bilader, suld:

® ¥ * ¥ .8 stated in the Diamond cuse (&9
Minn. 48. 95 N, We. 912. 61 L. Re Ao 4‘8),:
*The law is well settled that where, as in
this case, municipal authoritles can only let
a contract for public work to the loweat re-
sponsible bidder, the proposals and specifica-
tions therefor must be so frameda as to permit
free and full competition. Nor can they en-
ter into a contract * * * containing substan-
tial provisions beneficial to him, not in-
cluded in or contemplated in the terms and
specifications upon which blds were invited.
The contract must be the contract oifered to
the lowest responsible bidder by advertise-
ment.' This is not new aoctrine in Missouri.
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See United Construction Co. v. s5t. Louls,
534 Mo, 1006, 1020, 1021, 69 S. W. 24 699,
646 (6)."

Tne purpose of the above statute is obviously to en-
courage public bidding so that the work may be done with
the least possible expenditure of publioc funds,

To avard the contract for repairs on a fee basis purely
and eliminate competitive bidding for the work would be olear-
ly violative of the purpose and the clear terms of the stat-
ute.

This should not be construed, however, as prohibiting
the use of such common types of bullding contracts as "Cost--
Plus" or "Cost--Plug--i--Flxed-~Fee" contracts where the con-
tractor is reimbursed for the costs of labor, materials, eto.,
by the owner and receives a fixed fee as his profit or gain.
The determining facotor is whether the contruct provides for
competitive blading within the terms of the statute.

The statute further provides that "no contract or con=-
tracts shall be let to an amount in excess of the funds avall-
able tnerefor and any contract ln excess of avallable funds
shall be vold." ;

To award a contraot on a fee basis, without regard to
the funds avallable, would also be directly violative of the
terms of the above statute.

We are not advised as to the proposed amount to be
spent for repalrs, but we desire also to call attention to
the fact that no work in excess of l000 may, under the stat-
ute, be let without advertisement.

CONCLUSION

From the foregoing, we are of the opinion that the State
Building Commission may not employ & contractor to make repairs
to one of the eleemosynary institutions on a purely fee basis
unless (1) sald fee to be charged by the contractor has first
been determined by competitive bidding as beiung the lowest and
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best bid and (2) the cost to the State will not be in ex-
cess of the funds avallable.

Respectlfully submitted

MAX WASSERMAN
A8slstant ittorney General

APPROVEU?

HOY MOKITTRICK

Attorney General
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