PURCHASING AGENT: An employee of a department may be designated
to certify as to sufficiency of appropriations
and allotments on purchases through purchase
ing agents

January 26, 1944.

FILED

Honorable Forrest C. Donnell, ‘ ¢7ZZ
Governor of #ilssouri,

Jefferson City, sdissouri.

Dear Governor Donnell:

Your letter of January 4, 1944, is as follows:

"Section 14592 (H. E. 500 of the Sixty=
Second General Assembly of Missourl; Laws
of Missouri of 1943, l.ec. 1005) reads as
follows:

'""No department shall make any pure
chase except through the purchasing
agent as in this chapter provided.

The purchasing agent shall not fur-
nish any supplies to any department
without first securing & certifica-
tion from an official of the depart-
ment, designated by the department

to act in its behalf, and who shall
furnish bond in an amount deemed
sufficient by the Governor to protect
the state agalinst any loss, that an
unencumbered balance remains in the
appropriation and in the allotment to
which the same 1s to be charged, suffie
cient to pay therefor, The purchasing
agent shall bve liable personally and on
his bond for the amount of any purchase
made Ly him without such certification
and the departmental official shall be
liable personally and on his bond for
the amount of any false certification.”!

"Your opinion i& respectfully requested on
ths following question:

"May the Governor designate an employee
of the Governor's office as an official
referred to in sald Section 14592%"
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The precise gquestion Eraaonted is whether an "employee"
of vyour office is an "official” of the department within the
meanins of the latter term as used in Section 14592, as set forth
in your letter. We find that on occasions courts held the temrm
"official™ to designate an offiger in the technical sense of
that word, and on other occasions it is held to mean a mere em=-
ployee, depending in each instance upon the context in which the
word is found and the legislative intent. For exemple, in Loard
ve. Como, 137 8.W. (24) 880, 882 (Tex.) it is said:

"There are material distinctlons between one
ocoupying an official position and another
who performs duties purely by virtue of em-
ployment. An official may be and often is
elected by the resident electors; he sub-
scribes the ocath of office and is entrusted
with the performence of some of the sovereign
functions of government; is subject to removal
for failure to so perform the duty or for mise
conduct or malfeasance in office; his elec=-
tion or sppointment ie for a definite period
of time and his services thereby become cone-
tinuing and permanent rather than temporary
and transitory, &s 1s the case of an em=
ployee:x x #,"

This case, in defining an officlal, appllies the usual
criteria followed in Missouri in distinguishing between an of-
ficer and an employee. State ex rel. Plckett v. Truman, 64 S.W.
(2d4) 105; State ex rel. Walker v, bus, 135 llo. 325; State ex rel.
v. Hackman, 300 Wo. 693 and Hasting v. Jasper County, 314 Mo. 1l44.

An example of the other line of authority is Love v.
Kiss, Cottonseed Products Co., 159 So, 96 (Miss.) where it is
said:;

"An officlal i8s not necessafily an officer

in the technical sense, but may be one having
subordinate administrative or executive povers
in a governmental or public institution,

Of course, the reason underlying this rule is that "the
word 'official' and the cognate words 'office'! and 'officer' are
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often used in a broad sense" (Pennell v, City of Portland, 125
Atl, 143, 144 (Me.)) rather than in the restricted technicsl
sense.

Turning to the statute In question, we find that this
certifying "official™ is to be "designated by the department te
act in its behalf." A department can only act to make this
designation through the executive head thereof, which is elther
& board or a single individual. It does not appear that the
Legislature had in mind that a department head would designate
himself to do this act, but rather some other person., If self
designation was contemplated, then this language 1s exceedingly
misleading for it gives the impression that someone other than
the department head will function as eertifying official. Fur-
ther, there arec several departments having no one in them ex-
cept the head thereof that could qualify as an "officer" in
the technical sense of that word. OUne example of that situs=
tion appears in Chapter 105 R. 5. ko, 1939, relating to the
State Purchasing Agent, where the statutes creste no other posi-
tion in that department other than the purchasing egent. There
is not a single mention of such positions as deputy, chief
clerk, or even employees. It would seem strange, indeed, in
that situation, for the General Assembly to require the Pur=-
chasing Agent's Department (which acts only thro the pure
chasing agent) to designate the purchesing sgent (himself,
since he 1s the only officer in that depertment) as certifying
official, Yet, 1f the term “officiel" is construed as meaning
"officer in & technicel sense, that is what we wmust conclude
the General Assembly required., If that 1s what that body ine
tended the langusge used to express, then, to say the leass,
it certainly expressed its intention in a confusing way, when
much simpler and more direct language could have easlly been
employed. ~

We do not think it can be sald that the General

Assembly would use such confusing language to express the
ldea that in a depsrtment, such as the purchasing agent's de-
partment, the department head is to act as certifying official.
And 1t 1s not necessary to attribute such poor method of exe
pression to the General Assembly, if the word "officiel™ 1is con-

strued as meaning one having subordinate administrative powers,
such as are possessed and exercised by employees of departments.

All things considered, we are of the opinion that the
word "official" was not used to exclude an employee (as distin-
guished from an officer) from being designated as certifying of-
ficlal of a department under Section 14592,
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CONCLUSION
It, therefore, is our opinion that the Governor may
designate an employee of his office to certify as to the sufe

ficiency of eppropriations and allotments in making purchases
through the State Purchasing Agent.

Respe ctfully submitted,

LAWRENCE L. BRADLEY
Agslstant Attorney-General

APPROVED:

ROY MGKITTHIGK
Attorney-Gencral .
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