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to current uebts , anu bacK ana out ­
standing warrants ~ay be paid only 
from surplus and. d.e l inr1uent taxes . 

Hono1·able Lieu. cunnin3ha.m, Jr . 
Proseoutiug . . ttorney 
Cdlllden 13ounty 
Camdenton, .Usaouri 

Dear Sir: 

F l LED 

~c 

lie are i u 1•ooeipt of your letter ot .March 11 , 1944, 
requesting an opinion trom this department . Your l etter 
reads aa follows: 

"Last Thursday the Car:1den Gounty Court 
~nd t he ~ounty Treasurer were in your of­
fice to discuss t .ne above matt er with you. 
I undorstund that you 1nstruoteo. them to 
have me request a written opinion upon the 
matter. 

"In Cu.uul.en County we have a 1~ Common r oad 
t ax collected over t he entire County and a 
25¢ Special Road and BriUbe Tax collected 
over t he entire 0ounty. 

"Several years ae;o we had County Court 
Vlhioh overdrew the S.PeOi t41 1 oad and Bridge 
fund to a considerable ~ount, at the pres­
en t t i lile t here is around 48 • 879 • 48 pro­
tested ~Q outstundins Jpeoial Road and 
Bri dge liaJ.•r ants, dated from 1959 to lg4l . 

"The County Treasurer htts t..t the present 
time u ba.lanoe in the Speoiu.l RoaQ and 
Bri~e fund ot ~20 , lg~ . 95 . 

"'l'he County Court has for several years ap­
port ionea t he Special ~oad and bridge tund 
amonu t he Speoi ul !toad Districts or the 
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County according to their r espective as­
sessed valuations, and now wishes to 
t ransfer sttid bal.ance in said f unds to 
tho Special ~oad uist ricts , and pdy t he 
balanoe of s~id funds to t he Common noad 
Districts to be used upon their roads, 
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and loavo approximately 3 , 000.00 in anid 
Speci al Road and Bri dge Fund to upply to 
the back warrants. The Treasurer does not 
wish to ao this until she is assured she 
is not r esponsible for the other back war­
r ants, ~nd wunts your opinion as to wheth­
er tne tunds can bo transfer red to the 
apecial .Hoad Dist ricts und t ne common noad 
Districts before ull of tno old warrants 
are paid in full . 

''Tho County Court wishes to know whether 
it has authority to allocate said Special 
Road and Bridge funds among the Specia l 
t Oad Districts and a lso the Common Rohd 
Dist ricts according to their respective 
valuations . or course t ho Common road 
tax is ~lwaya so appor tioned , however it 
is so smull it does not help any appre­
ciable amount. 

"As it is time for the apportionments to 
be .m.nd.e t he County <Jourt is very anxious 
to h~ve your opinion upon t his matter at 
your earliest convenience, tha t they may 
tako such steps us may be neoessary in the 
.l!lattera." 

The above r equest , in effect, states that t he county 
oourt wishes to apportion approxi matel y ~17,000 from the ape­
oial r oad and brid{;c fund , among the V8..L~ious special road 
distr icts in Camden County, and l eave a balance of approxi­
mately ~3,000 in said f und to apply ou tho ~aymont ot pro­
tested ~nd outstanding spooial £oad und bridge warrants 
totaling nearly $9,000. The re~uest does not state t he na­
ture of t he amount of money on hand now i n this f und. In 
other words, it does not state whethor this fund represent• 
ourrent r evenue or whether it represents a bulance or sur­
plus left over from pr ecedi ng years and not olaimed by any 

• 
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special r oud diotrict. Inveatibat i on by t his department 
reveals th&t under the audit o December ~1, 1941, there 
was a bu1t..nce in the sum or c&.bout 1 , 500 let t 11! t his fund . 
I t seen~ t o us unlikel y that over 18, 000 woulo be auoed 
to t his fiLure bet ween December J1 , 1941 , ~d J~uary 1 , 
1~44 , as a surplus. 

Since we aro undecided whothel~ t his l.'W.Ld ia wholl7 a 
surpl us or wholly current .N:~venue , or is comvoaed o1' funds 
of each of thooo t~o classes , i t will be neoossu~y tor us 
to consider botL s i tuations. 

Under d~te of ~ovember 28, 1~40 , this department sent 
an opinion to you wherei n it was stated that it is a well 
recognized principle of l aw, in so far as it relates to 
counties , that t he reve~ue of a cUl~rent yea1· c~ot be uaed 
to pay indebtedness of p~st years . 

By Section 12, Article X, of t he Constitution or Mls­
sour~ • t he crodi t system, b.S often ref el·red to i n relation­
ship to counties, was abolished und counties were placed on 
a cash system, that is , current revenue must oe bpplied t o 
current expenses. 

The case of State ex re1 . v . Johnson, 162 Mo . 621 , 
1 . c. 632 , was ~uotea in that opinion, a portion of whi ch we 
quote herewith: 

"The preferred right or payment according 
to ~ebistration is not taken away fuxthor 
t han t he changed condition wro~ht by the 
Constitution requires, and when t he Con­
stit ution is read into and with this sec­
tion, i t merely changes' the order ot pay­
nu:mt s o tho.t tho 1'unus proviQ.ea. for oach 
year's cx1)enses ia priw.u.L"ily the t una. out 
OJ.' whioh war1·~ts d.ca\ n for t hose e~pausaa 
al'e to be paid according to their presenta­
tion and regi stration i n that y ear , tt.nd 
when they are all paio dnd a surplus, es 
i n t his c~se , re~ins , tuen it ia applica­
ble to unpaid warr ants of formel~ y ears u.nd 
aeotion 6771, ,-~ev isoa utatutes 18~~' pro­
vioes t ne rule of priority Just as it did 
betore ita hlodi f ioation by t he ~onstitution 
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of 1875, anQ the surplus is not to be 
distributed pro rata . tt 
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Trask v. Livingston County , 210 ~o . 1 . o . 597 , 600, 
and State ex rel . Cl ark County v . Hackmt.nn , 280 _o . 1 . o. 
696 , 697, were oited in this opinion as upholdinc the •tate­
ment that cu.1.•r ont revenue Cbn be used onl 7 t o pay ourrent i n­
debtedness. 

The case of Bill1n0 s Special RO&Q ~istrict v . Chris­
tian County , 5 v • , : . ( 2d) .578 , 1 . c • .:>81, supporto the state­
ment, in the f ollo\rlnc quotation , that whan timely applica­
tion is maae by a special road district for its portion ot 
t axes oolleoted under thi s section , the county court must 
t ransmit to the district it ~ proper share: 

"However , i n State ex rel . v. Barry county, 
J02 1-10. 279, 258 ~ . w. 710 , it ~C~.s held 
t i:ttt Wilile section 10682 lW.I.de no provision 
for distribution of the t~xe~ collected 
t he1•eunder , yet tha.t , under the provision• 
of section 10813, applicable to spocial 
road districts , it is requireu that ~11 
tux~s ror road and bridge purposes collect­
ed by v1z·tue ol' any existint, law or a ny sub­
sequent law thereafter enacted , upon prop­
erty within a speoial road district, shall 
be oet aside to the credit or such d1str1ot 
t o be p~id to the tr~asurer of such d1Dtr1ot, 
upon written t~.ppl1oat1on of the coiJL..ission­
ers or such district . !h! county co~ i s 
r equired, as ~uch taxas are patd aiid col­
Iectoa , to-a¥poFt1on and-sot t am-niiue-io 
the oredit o the dlstriot:" --r:Eruphasls--
0\irs . } --

It the b~lanoe i u the special road and br~dua f und con­
sists entirely of current revenue, and t i mel y application ~s 
made by speo1~1 r oad uistrio~s in the oounty, th-n the entire 
bal a.noe must be appor tioned under the aut hority or aeotion 
8527 , R. s . Jo . 19~9 , w~ioh reaus ~~follows: 
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"In addition to the levy uthorized by 
the precedin~ section, the county courts 
of the countiec or t his state , other t hen 
those under township orbuni zation, in 
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their discretion ~~y l evy and collect a 
special tax not exceeding twenty-f ive 
cents on eaoh one hundrea dollars valua­
tion, to be use~·for road and briaee pur­
poses, but for no other pUL·poaes wn..,.tever , 
ana the same shall be known and desi 3nated 
as ' the speci~l xoad and bridge fund ' of 
t he county: Provineu , however , that al l 
that part or port1on of sai d tax which 
shall arise from ~nd be collected and pa id 
upon nny propert y l yinJ and bei03 within 
any rohd uistrict shdll be paid into the 
county t~eaaury and pl aced to the credit 
ot tne special r oad uis~rict , or other 
road district , f r om whioh it arose, and 
shu.ll be pai d out to t lle respective road 
diut~icts upon wur~~ts of the county 
court, i n 1uvor of t ne co~lssioners, 
trea surer or overseer ot the ui3trict, as 
tne case m~ be: Provideu further , that 
the par't of said speolal roud and bridQe 
t ax arising f rom and paid upon property 
not situated in any r oad di strict, special 
or otherwise , shall be pl aced t o the oredit 
ot t he •oounty ro~d ~d brldge fund ' and 
be used in the construction and mainten~c• 
of roads, dlld may , in t he discretion of' the 
county court , be used in improvinJ or re­
p~1rin0 ~ny street i n any i ncorporat ed city 

·or vill~~ in the oount7, it s id str eet 
sh~l form a part ot a continuous hi6hway 
01' said county leo.dino tlU'OU6n such city 
or vill~ge ; but no ~art of said fund sh~ll 
be used to pu.y the tL.ul..:lges i ncident to , or 
costs of , es tabli.shint.;, any road: Provided 
further , t ho.t no warrant shull be drawn In 
favor of any r oud overseer until an account 
tor wor k done or materi a l s furnished shall 
h4Ve been present ed und audited by the 
county court. " 
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On the other hand , i f ~1 or a por tion ot the ao-oalled 
" balance" i 11 tue special ro<.Lo. and brldbo funa. consi•ta ot an 
aotual su.£·plus cb.l.·rieu. ov~1· .~.·ro1.1 p1·ovious yev.rs , or delin­
quent taxes puid on lll.'evioua y&ars , tllen reference to the 
1940 opi nion r~nu.ered you \iill s now tht...t we advis ed that suoh 
f unds ooulo w1a should be used only for the p~yment ot baok 
warrants . To tlie ~xtent thut such t unds r epresent a surplus, 
t he oounty tre~surer would not be uuthori zed under Seotion 
1~~3 , <. . s . Po . l~~g , ill ow: O.,L~inion, to pl"'Otest ~hese war­
runts sinct) ttctua.lly r. . .1.eru aro l'unus in the uccount \lhioh 
legally shoula hnu must be used for the p~yment ot thos e un­
ptti d warrunt s. To the oxtent t hut the fund repres ents cur­
r ent revenue, the county trettsurer is uuthor izeu to pay only 
current w~rttnts . 

The above and foregoi n6 oons titutus ~he opinion ot this 
department. 

APPROVED: 

ROY MoKI T'.i'nlvk 
Attorney Guner ul 

.RC L:BR 

Respectfully subm.1tted 

RALPH C • LAm LY 
.Assistant il.ttornoy General 


