
TAXATION; Count1 Court cannot increase a year ' s tax levy to 
· produce an amount in excess of lo% of the previous 

year's levy; how ill egally paid tax can be recovers. 

January 20, 1944 . FJ LED 

:!J 
Mr . Lieu . Cunningham, Jr . , 
Prosecuting Attorney 
Camden County , 
Camdenton, Missouri . 

Dear Slra 

This will acknowledge receipt of your letter of Jan
uary 3, 1944 , as fol lowsa 

"The camden County Court and Collector ot 
Camden County have requested me to obtain 
an opinion from you upon the following 
matters 

"Camden County being one o r the Counties 
r eferred to in Amendment No . 2 passed by 
the voters of this State last year per
~tting certain counties to increase 
t heir levy to an amount no t exceeding 
fifty cents on the one hundred dollar 
valuation. The County did increase ita 
levy to forty- nine cen te plus one cent 
road and bridge levy wh1ch said increase 
of levy wae approved by t he State Audi 
tors Office and a large per cent of the 
taxpayers of the County have paid their 
taxes based upon t hat levy . 

"The Union Electric Land & Development 
Company, ho~evor , on December 30 for
war ded tot he Collector of Cwnden County 
a check for their taxes which was some 
~1894 . 00 short of the amount sta ted upon 
t heir tax statement. Xhey had reduced 
t he County tax levy to 43.2 cents and 
baaed their reduction upon Soction 11046 , 
Page 1008, 1943, Laws of lllissouri, which 
Section car ri ed a provision that the 
County Court cannot order a rate of tax 
levy that will produce mathematically 
more than ten per cent in excess of the 
taxes l evied f or the previous year . 
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"The County revenue tor 19•2 amounted to 
$33,681.15 . The a s sessed valuation of 
that year was $8;4201 288 . 00 . The assess
ed valuation for the year 1943 is 
$8 , 580 1 549.00. Their contention was that 
the ma7~mum increase in the taxea was 
$3,368 .11 or a total possibl e Count y re
venue for 1 943 of i 37,049 . 26 which upon 
the 1943 assessed valuation would pro
vide a l evy of approximatel y . 43178 cent• 
and of co rae is some . 068 cents less than 
the levy made and approved. 

"We would appreciate your opinion as to 
whether they are correct in their conten
tion and also as to whether tho statute 
referred to is or is no t repugnant to the 
Constitutional Amendment . They would also 
appreciate your opinion as to what can be 
done in connection wi th tho taxpayebs who 
have already paid their taxes it they are 
correct in their contention and the levy 
was erroneously made ." 

Section 11, Article 10 of the t.ti ssouri Constitution , 
prior' to its re-enactment on November 3, 1942 (Laws 1943, 
p . 1082), fixed maximum county tax levies on the following 
assessed valuationsa 

"For county purposes the annual rate on 
proporty, in counties having six million 
dollars or lesa, shall not, in tho a ggre
gate , exceed fifty cents on tho hundred 
dollars valuation; in counties having six 
million dollars and under ten million dol
lara, said rate shall not exce~d forty 
cents on the hundred dollars valuation; 
in countie s havinb ten million dollars 
and under thirty million dollars, said 
rate shall not exceed fifty cents on the 
hundred dollars valuation; and i n counties 
having thirty million dollars or more said 
rate shall not exceed thirty-five cents on 
the hundred dollars valuation." 

Section 11046 R . s . Mo . 1939, prior to its repeal and 
re- enactment in 1943 {Laws 1943, P• 1008) provided, in part, 
as followaa 
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"* * * the county court shall not have 
power to order a rate of tax levy on 
real or personal property for t he year 
1921 which produce more than ten per cent 
in exces• of the amount produced mathe
matically, b y the rate of levy ordered 
in 1920, and in no aub sequent year may 
any county court or any officer or of
f icers acting therefor, order a rate of 
tax levy that will produce mathematical
ly more than ten por c ent in excess of 
the taxes levied for the previous year a• *" 

In St ate ex 'rel. and to Use of Covington v. Wabash Ry . 
Co. 3 s.w. (2d ) 378 (Mo. Sup . ) the court held t his lim!tati on 
to be constitutional, saying (l.c.381 ) : 

"It is clearl y within the ri ght and 
authority of the General Assembly to 
pass laws authorizing counties to exer
cise the taxing power subject to limi 
tations more confining than those set 
by the Constitution itself, except in 

· instances where the Consti tution gives 
t he taxing autnor1ties in uncon trolled 
discretion, as was done by section 22 
of article 10." 

Clearly the maximum levies fixed in Section 11 of 
Article 10, supra, do not give the county court any such dis
cretion ot the character granted in Section 22, Article 10, 
and tho court so ruled . 

Now to move on to the present state of the law, Sec tion 
11, Article 10 of the Constitution, as re-en acted on November 
3, 1942 , appears in Lawa 1943, p. 1082 , and is in part aa 
tollowa: 

"For county purposes the annual rat e on 
property, in counties having thirty mil
lion dollars or l esa, shall not exceed 
fifty cents on the hundred dollars val
uation; and in counties having thirty 

· million dollars or more said rate shall 
not exceed thirty-five cents on the 
hundred dollars valuation." 
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ComparinG this lunguage wjtll that wh1oh 1t replaced, 
it appears that the only change 1s to alter the brackets 
from four in number to two and thoreby increase the maxi
mum theretofore permitted in counties of lese than thirty 
million assessed valuation. 

Section 11046, as re-enacted in Laws 1943, page 1008, 
pro·v1des, in part , as f ollow a a 

"* * that (no) county court shall order 
a rate of tax levy that wi ll produce 
mathematically more than ten per cent 
in excess of the taxes levied fo r the 
previous year." 

{Note: The word "no" in parenthesis has 
been inserted i n this bill by ua even 
though it does not appear in tho printed 
session ac ta . The enrolled and signed 
bill on f ile with tho Secretary of State 
r eflects t hat "no", but it was erro._aoua
ly omitted from t he act as it appoara in 
the 1943 Session Acta . ) 

I f such restriction was valid as it formerly existed, we 
aee no reason why it is not also now valid. There has been no 
change in tho aubatantive law, other than to alter the brackets 
above mentioned, and to r~-en~t the ten per cent limitation 
applicable to the new oonstituti~nal provision. 

In thia situation then, if the levy made tor 1943 pro
duces more than ten.per cent o f the 1942 levy,, it ia contrary 
to the atatute,and invalid. However, we are not undertaking 
to say that the computation of the excess, made in your let
ter, is correct or i ncorrect. Just what the exoesa amount 
may be, or whether i n tact tho 1943 levy will produce an 
amount i n excess of ten por cent of the 1942 levy, we leave 
to be determined by those concerned. 

However, assumin that an excessive levy was made, then 
the method in which those who paid the same oan recover suoh 
payment ia set out under Section 11215 R.S . Mo. 1939. 

A. PROVED& 

ROY McKITTRICK 
Attorney-General 
T.T.R/r.n 

Respectfully submitted, 

LAWRENOE L . BRaDLEY 
Assistant Attorney-General 


