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I 
Honorable Maurice W. Covert 
Prosecuting Attorney 
'l'exas County 
Houston, Missouri 

Dear l4.r. Covert 1 

This is an acknowledgment of your opinion request 
to the General, relating to the Jones-Munger Law, and 
Soldiers ' and Sailors' Relief Act, which is as follows: 

"This county ~s township organization and 
the treasurer who is also ex-officio collector 
of the back taxes has a problem which I am 
not sure about the legal r i ghts involved. I 
am therefore submitting it to you with a 
request for your opinion. 

"A tract of land originally belonged to 
lda Davis who died a couple of years ago . 
Vfu1le she was living ahe placed a mortgage 
on this land this mortgage was foreclosed 
in January, 1942 and the Trus tee's Deed 
was made to Lynn Davia . This Lynn Davia 
was Ida Davia' nephew and aa she had no 
direct heirs he was one of her heirs at 
the time she died. He entered the Army in 
NOvember, 1942 and has been outside of the 
United States in his military service. 'l'he 
Trustee's Deed to Lynn Davia was never re
corded and he never filed with the treasurer 
and ex-officio collector ·the affidavit ra
quired by the statutes to prove that he was 
in military service, however, he i s well 
known here at Houston and is known by 
everyone to be in the military service and 
is known to be Ida Davia' heir, all this in 
addition to being the purchaser in the trustees 
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sale although that deed has never been 
placed on record. 

"The first of this month this land was 
sold at third sale to a man who lives 
here at Houston and now demands a deed 
from the collector. The collector feels 
that he should not make this deed know-
ing the above facts to exist. He had 
made no particular inveat~gation of this 
tract of land until after the land was 
sold at third sale, but all of these facta 
have been called to his attention since 
then. We are asking that based on these 
facta what your opinion would be as to 
the collector's duty in this connection. 
Please send me a extra copy of this opinion 
for delivery to our collector.• 

Section 11130, R. S. Mo., 1939, is in part as 
follows: 

"Whene ver any lands have been or shall 
hereafter be offered for sale for delin
quent taxes, interest, penalty and costs 
by the collector of the proper county for 
any two su ccessive years and no person 
shall have bid therefor a sum equal t o the 
delinqu~nt taxes thereon, interest, penalty 
and costs provided hy law, then such county 
collector shall at t he next regular tax sale 
of lands for delinquent taxes, sell same to 
the highest bidder, a nd there shall be no 
period of redemption from such sales. NO 
certificate of purchase shall issue as to 
such sales but the purchaser at shch sales 
shall be entitled to the immediata issuance 
and delivery or a collector's deed. ***8 

Therefore such sale is final unless the consideration 
is so grossl y inadequate as t o amount to fraud or, unless such 
sale i s subject to the provisions of the Soldiers ' and Sailors' 
Civil Rolle£ Act. 
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I n regard to the sale of land for delinquent taxes, 
for a grossly inadequate cons ideration, the Supreme Court, 
in the case of J . c. Nichol s Insurance Co . v . Roorbach , 162 
s . W. 2d. 274- 5 , helda 

"On the merits the only question presenteQ 
for cons ideration is whether the deed should 
be set aside and title decreed in the plaintiff 
solely on the groune that the '40 paid by 
Roorbach f Jr tho lo t "is eo grossly inadequate 
as of itself alone to amount to a fraud" . 

"Tho identical questio~ has been ruled by 
t he cour t en bane in Bussen Realty Co. v . 
Benson et al., Mo . Sup . , 159S . W. 2d 813, 314, 
ln ·that case we considered the ques t i ons 
presented by t ho defendants in t he instant 
oaae and rul ed tha t n consideratior of \11 
for real estate of the value of ~2 , 000 was 
"eo grossly inadequate ae of itself alone 
to amount to a fraud" . Li kewise , we think 
that a consideration of t4o for a lot of 
the value of 1,000 "is eo grossly inadequate 
as of iteelf alone to &mount to a fraud" . · 

Section 510, Art . 1 of the Sol diers' and Sailors' 
Rel ief Act, 50 u.s .c.A. Appendix, was involved in a decis ion 
of the Supreme Court of Arkansas in relation to a matter of 
taxes on real estate . Therein the court, i n the case of 
Reynol ds v. I~uleroft , 170 s.w. 2d 678 , 679 held l 

"It is undisputed in this case that appel
lant, James :. Reynolds, was a sailor in 
the service of the .t~avy of the Uni ted St ates 
at the time this action was instituted in 
tho l ower court, ar d was not present during 
any of the procoedingn leading up to tho 
decree and was no t preaeLt when the d~cree 
was efl tored . 

"The recor d discloses that appellrnt objec ted 
to , and sought to stay, all proceedings in the 
lower court during his absence in his country ' s 
s erviae, in accordance with the provisions of 
t he Soldiers' and Sailors' Civil Relief Act of 
1940, supra. Such waa the effect of appell ant 's 
pleadings. 
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"After a careful review of the record 
before us, we think t ho trial court 
abused its discretion in denying to 
appellant, Jamos W. Reynol ds , t he stay 
prayed. The Congr ess of the United 
States declared the purpose of the 
Sol diers' and Sailors ' Civil Relief 
Act to be, 50 U. S. C. A. Appendix Section 
5101 "I n order t o provide for, s t rength
en, and expedite tho national defense 
under the emergen t conditions whi ch 
are throatenl ne the peace and security 
of t he United Stat es ar•d to enable the 
United State s the more successful ly to 
fulf il l the requirements of the national 
defense , provision is hereby made to 
suspend enforcement of civil liab11it~es , 
in certain oases, of persona in the m1l ltary 
service of the United States in order to 
enable such nersons t o devote their entire 
energy to the d~fonee needs of the nat ion , 
and to this end t he followinG provisions 
are made f or t he temporary s uspension of 
l egal proc eedings and tramsActions whi ch 
ma1 pr ejudice the civil r!ghts of persons 
i n such service during the period herein 
specified over which this Act remains i n 
f orce . " 

In t he sarno case the court, in defining the pur pose 
of such act, heldt 

11Conunen t i ng upon this seat i on , the 1;ew 
York Supremo Court in Hunt v. Jaaobson 
et al., February 10, 1942 , 178 • lac . 
201, 33 N. Y. S . 2d 661, 664, aaidz "'I'he 
purpose of such enactments i s to relieve 
a persor so enga3eo in military s ervice 
from tho mental dis tress occasioned by 
the handicap of his being in the military 
service, re sulting i n his inability to 
function with t he freedom of a ct.:.on 
whi ch he possessed pr·ior to his induct ion 
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into the military establishment,caus-
lng inability t o mee t financial and other 
obligations and comoitmenta, the mental 
distress resulting from inability to 
adequa t.ely proto.ct legal right a and 
interests or to make proper defense to 
sult brought a~ainst him, it being 
recognized thAt such distress has the 
tendency to imnair his efficiency as a 
member ~f the mil itia, and, as well , 
the tendency t o impair the efficiency 
of the organization with which he may 
be associated;-- the design was 'to pre
vent interferenc e with military duties1 
Andrews v. Gardiner, supra (186 App . Div. 
477, 173N.Y. S. (1 ), 2)! 

Section 520 of tho Soldiers' and ~ailors ' Relief 
Act is as fo llows: 

n (1) In any action or proceedlng 
commenced in any court, if there shall 
be a default of any appeara~ce by the 
defendant, t he plaintiff, before entering 
judgment shall file in the court an 
af fidavit settine forth facta showing that 
t ho defendant ie rot in military sorvlco . 
If unable to filo such affidavit plaintiff 
slmll in lieu t hereof file an affidavit 
s etting forth either that t he defendant 

· is in the military service ot• that plain
tiff is not able to determi ne whether or 
not defendant is in such service . !f.~ 
affidavit is not filed showi ng that the 
defendart is not in the military serYice, 
no ud ent shall be entered without first 
securing an order o court direct ng such 
entry, and no such order shall be mn4e if 
the defendant is in such service unti l after 
the court shal l have appointed an attorney 
to represent defendant and protect his 
interest , and the court shall on application 
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make such appointment. Unless it appears 
t hat the derendant is not in such service 
the court may require , as a condition. 
before judgment is entered, that the pl ain
tiff fi le a bond approved by the court 
conditioned to indemnify the defendant, 
if i n military service, a6ainst any loss 
or damage that he may suffer by reason of 
any judgment should the judgment be there
after se t aside in whole or i n part. And 
the court may make such other and further 
order or enter such judgment as in its 
opinion may be nece ssary t o protect the 
r ights of the defendant under this Act . 

" (2) Any person who shall make or use 
an affidavit required under this sec tion , 
knowing it to be false, shall be guilty of 
a misdemeanor and shall be punishable by 
im?risonment not to exceed one year or by 
fine not to exceed ~1,000, or both. 

" (3) ln any action or proceeding in which 
a person in military service is a party if 
such party does not personally appear therein · 
or is not represented by an authorized attorney, 
the court may appoint an attorney to represent 
him; and in such case a like bond may be required 
and an order made to protect the rights of such 
person . But no a ttorney a ppointed under this Act 
to prot&ot a person in military service shall 
have power to waive any right of the person for 
whom he is appointed or bind him by his acts. 

" (4) If any judgment shall be rendered in 
any action or proceedi ng governed by this 
sec~ion against any pereonln military service 
during the period of such s~rvice or within 
thirty days t hereafter , and it appears that 
such person was pre judiced by reason of his 
military service in making his defens e t hereto, 
su ch judgment may, up~n application, made by 
such person or his le3al r epresentative , not 
later t han ninety days after the termination 
of such service, be opened by the court rend~r
i ng the s ame and such defendant or his legal 
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·representative let in to defend; provided 
it is made to appear that tho defendant has 
a meritorious or legal defense to the action 
or same nart thereof . Vaca t ing, setting aside, 
or reversing any judgment because of any of t he 
provisions of this Act shall not impair a ny 
ri&ht or title acquired by any bona fide pur
chaser for value under suc:t: judgment ." (Under
scoring ours . ) 

Section 521 theroof is as follows: 

uAt any s tage thereof any action or proceeding 
in any court i n which a person in military 
~ervice is invol ved , either na plaintiff or 
defendant , during the period of such service 
or within sixty days tl~ereafter may , in the 
discretion of the court in which it is pending, 
on its own moti on , and shall, on application 
to it by such person or some person on his 
behal f , be stayed as provided in. this Act , 
unless , in the opinion of the court, the abiJity 
of plaint iff to prosecute t he action or the 
defendant t o conduct his defense i s not materi al
ly affected by reason of hi s military service . " 

Section 560 t hereof is as followsJ 

" (1) The provisions of this section 81:'.~.&11 
appl y when any taxes or assessments , whether 
general or special (other than taxes on income), 
whether falling duo prior to or during the period 
of military service , in respect of personal 
property, money, or credits . or rea l protertt 
own&d and occuoied for dwellinr; , profess ona , 
business , or agricultural Eurposes by a person 
in military service or his dependents at the 
commencement of his aeriod of m111tarr servi ce 
and still so occupie by his dependen a or 
employees ar e no t paid. 

" (2) I~ sale of such property shall be made 
to enforce t he collection of such tax or 
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assessment, or any proceeding or action 
for su~h purpoee commenced, except upon 
l eave of court granted upon a pplicat i on 
made t herefor by the collector of tax6s 
or other officer hose duty it i s to 
enforce t he collection of taxes or assess
menta , The court thereupon, unless in ita 
opinion the abili ty of the person in milita~y 
service to pay such taxes or aesesements i s 
not materially af fected b:y reason of &uch 
service , may stay such proceedings or sueL 
sale , aa provided in thia Act, for a oeriod 
extending no t more than six months after 
the termi na tion ot the period of military 
sorvice of s uch person . 

" (3) When by law s t.. ch pr operty may be 
sold or forfeited to enforce the collection 
of such t ax or e.ssessmer1t , such persor. i n 
military service shall have the right to 
redeem or commence un action to r edeem such 
property, at any time uot l e.tor than sL 
monti1s after tho termination of such service , 
but. :i.n no case l ater than eix mo.t. ths o..ft or 
t he dat e ~hen this Act ceases to be 1n force; 
but this shall not be taken to shorten any 
period, now or heroaft~r pr ovided by t he 
lawa of any State or · ... erritory for such 
redemption. 

" <•> ffuenever any tax or assessment shall 
not be paid when due, such tax or assessment 
due and unpaid shall bear i nterest until paid 
at the rate of 6 per cent um per annum , and 
no other penalty or interest shall be 1ncurred 
by reason of such nonpayment . Any lien for su ch 
unpaid taxes or assessment ahall also i nclude 
such i nter e st thereon. " 
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Section 690 thereof is as follows: 

" (1) A person may, at an y time Garing his 
period of military service or wi thin six 
months thereafteT, apply t o a court for 
relief in respect of any obligation or 
liability incurred by s uch person prior t o 
his period of military service or in respect 
of any tax or assessment whether falling due 
prior t o or dur1og h is period of military 
service . The court , after appropriate notice 
and hearing , unless i n its opinion the ability 
of the applicant to compl y with t he terms ot 
such obligation or liabil ity or t o pay such 
tax or asses sment has not been materially 
a f fected by r ea son of his military service, 
may grant t he following reliefJ 

" (a) In t he case of an obl i ga t ion payable 
under its t erms in installments under a 
contr a c t f or the purchase of r eal estate , 
or · secured by a mor t gage or other instrument 
in the nature of a mortgage upon real estate, 
a stay of the enforcement of such obligation 
during the applicant' s period of military 
service and, from t he date of t er mination of 
auoh period of military service or from the 
date of application i f made after such service, 
for a period equal to the period of the remain
i ng life of the installment contract or other 
instrument plus a period of time equal to the 
period of military service of t he applicant, 
or any part of such combined perio~ subj ect 
to payment of the balance of principal and . 
accumulated i nterest due and unpaid a t the 
date of termination of the period of military service 
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• 

or from tee date of application, as 
the case may be , in equal installments 
during such combined period at such 
rat~ of interest on the unpaid balance 
as is prescribed in such contract, or 
other in~trument evidencing tho obligat i on, 
for installments paid when due, an~ subject 
to such other terms as ~ay be just . 

" (b) In the case of any other obligation, 
liability , tax or assessment , a stay of 
the enforcemel'lt thereof dur1 I lZ the applican ' s 
period of mi litary service and, fro~ tho da t e 
of ter.l:'l1nat1on 'Jf su cl:.. per iod of military 
service or from the date of application if 
made after such sez·vice , for a period of t i me 
equal to the period of mill tary set~vice of' 
the applicant or any part ~f such period , 
subject to p~yment of the balance of princi
pal and acc~~ulate~ interest due and unpaid 
at t he date of ter~ination of s uch period of 
military service or the date of application, 
as th~ cawe may be, in equal periodic 1~atall
ments during ~~ch ex~ended period at such rate 
of interest as may be prescribed f or such obli
gati on, liability, tai, or assessment, if paid 
when due, and subject to such other ter~s as 
may be just. 

I 

" (2) When any court haa cranted a stay as 
provided in this section DO fine or penalty 
shall accrue durinc the period the terms 
and conditions of such stay are complied 
with by reason of failure to comply ~ith 
the terns or conditions of the obl1sat.i'=>n, 
liabili ty, taJC , or assees'Tlent in r~sneot 
of whlch suer sts:y was cra.nted." 

'l'he o.bove declsion is based upon o. tax collection 
under court procedure a nd not by summary 2~tion s~m1lar to 
that provided in the Jones- ·unce r law. 

The above act contains pr ovisions of the ~oldiers ' 
and Sailors ' Relief Adt of 1918. In eonatruing the right 
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of a soldier or sailor under the 1918 Act with reference 
to taxes enforced i n a summary manner, in 12 I llinois 
Law Review 455 we find the following statement& 

"This bill in addition t o reposing i n 
the courts a discretion t o grant a 
stay of any action or execu.tior~ at any 
stage, deals also specifically with 
contracts which impose a continuing 
liability upon a s oldier or sailor 
during his term of service . These 
include such contracts as t hose for 
policies of insurance, rent f or 
dwellings, interest on mortgages on 
property used for dwelli ~ or business 
purposes by the sol dier or sailor or his 
dependents, and purchase of real or personal 
property b y i nstallment contracts calling 
fQr the payment of installments during the 
period of mili t ary service; and the same 
principle is appli ed t o liability for taxes 
on property. In t hese cases the creditor is. 
generally given by t he terms of the contract 
the right to exercise certain remedies wi thout 
the intervention of a court; but this bill 
prohibits or restrains the exerci se of such 
remedies and preserves intact f or t he time 
being , as far as possible, the rights of the 
soldier and sailor. This is accomplished mainly 
by requiring the creditor to exercise all such 
remedies only by l eave of court or to institute 
an action in court which t hen becomes subject 
to the general provisions for stay of action 
and executi on." (Underscori ng ours.) 

I n regard t o procedure relating t o a summary sa le 
of ~ealty under a deed of trust, i n construing t he 1918 
Act~the Supr eme Court of Massachusetts . in Hoffman v. 
Charles t.on tsank,231 t4assachusetts Reports 324, 328- 9 said: 

"***The section does not forbid the foreclosure 
of mortgages on property owned by persons in ~he 
military service of the United States. What the 
section does forbid is the f oreclosure of su ch 
a mortgage under a power of sale (contained in 
it} "unless (the sale under the power i s made) 
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upon an order of sale previously granted 
by the court and a return thereto made 
and approved by the court." Clause 3 of 
Section 302 was enacted to secure to every 
person in the military service of the United 
States who owna property subject to a 
mortgage within t he act the relief to 
which he is entitled under the aot. The 
detendart r~s urced against thie con
struction of the section, that it that 
be the true construction of it the result 
is that until the termi nation or the time 
specified in the act no mortgage can be 
torecloa6d by any mortgage except ·ander 

- an orderof court and it cannot be that 
that wae the intention of Congress. We 
are of opinion that this is the result 
of the t rue construct ion of the act, 
for in that way alone can a mortgagee 
be certain that the foreclosure of his 
mortga ge will not be made in violation 
of the act. We are of opinion, t hat since 
this is the r6sult of the true construction 
of the act, this must be taken to have been 
t he intention of Congress. " 

The Act of 1940 was a substantial reenactment of t hat 
of 1918. ~be legi slative history of the 1918 antecedent of 
thi s act show t hat judicial discre tion conferred on t he trial 
court regarding the stay of proceedings i nstead of rigid and 
undiscriminating su spension of civil proceedings was the ver y 
heart of the policy of Section 521 supra. Boone v. Lightner 
N. c. 1943, 63 s . Ct . 1223, certiorari granted 63 s. Ct. 770, 
318 u. s. 750. Vol. 87-No.l'7, U. s . Supreme Court Advance 
Opinions, page logg. 

In a court procedure,-.nder the act an affida •it muat 
be filed before default judgment can be obtained ehow ing t hat 
de~endant i s not in military aervice. If such affidavit is 
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not filed no judgment shall be entered "without first 
securing an order of court" . 

In a summary action, under the Jones- Munger Law, 
with such type of statutory process shall the collector 
have a greater right than the court would have in a 
plenary action and sell the land without first determining 
whether t he land owner i s in military service? The word 
"action" would certai nly compr ehend summary aotions , as well 
as plenary actions or proceedings . 

Under the provisions of Section 532 of such act , no 
mortgages or deeds of trust executed b y a person in militar y 
service may be foreclos~d or the property seized for non 
payment, whether under power of sale, or under a judgment 
entered upon warrant of at tor ney to confess jud~nent t here
i n - except as provided in Section 517 of the act - which 
exceptions arise from subsequent con t ractual r ela t ions -
"unless upon -an. order previously granted by the court · and 
a return thereto made a nd approved by the court". 

Effective operation of the section is made to hinge 
~most entirely on the court's diaefet1on just as i n Section 
520 supra . The section seems to a pply only to obligations 
originating prior t o the passage of the act on property owned 
by persons now in military service at t he commencement of sucb 
service and still so owned . This brings all the self - help type 
of mortgages within tho protect i on . The case of Hoffman v. 
Charles ton Bank supra, was baaed upon the rights ~r equitable 
ownership of owners who was in military service. The eourt 
held that relief was not limited t o mortgaged property used 
by a sailor or aoldier or his dependents for busi ness or 
dwelling purposes , but include all property owned by a sailor 
or soldier, 

Section 560 sunra, which waa an amendment, dated 
October 6, 1942, related only to the property of a special 
group of soldiers or sailors t he status of whose property 
was as followaa 

"~real property owned and occupied for 
dwelling, professional, business , or 
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agricultural purposes by a person in 
military service or hia dependents 
at the commencement of hia period of 
military service and atill eo occupied 
by his dependents or emplo7ees are not paid 
paid." 

Under the provision of aubsection 2z 

"NO sale of such property shall be made 
to enforce the collection of such tax 
or assessment, or any proceeding or 
action for such purpose commenced, 
except upon leave of court granted upon 
application made therefor by the collector 
of taxea or other officer whose duty it 
is to enforce the collection of taxes or 
asses aments.~ ~" 

Under the provision or aubsection 3, such property, 
even when sold under legal procedure, might be redeemed or 
or an actior commenc~d for such purpose at any time not 
later than six months after the termination of such service . 

In event a soldier or sailor , not being privileged. 
to relief from taxes under the above Section -560, owned 
realty on which taxes had been assessed, whether falling 
due prior to or Quring his period of military service, he 
might obtain relief under the provisions of Section 590 
supra. 

. The relief granted under the above section might, 
in the discretion of the court, be granted, by stay during 
milit ary service, or by order within six ~onths after such 
service. 

Section 532 of said act, and Section 590 thereof, 
were conatrued, with reference to a stay in the case of 
Application of Aber, 40 N.Y.s. 2d.48, i n t he following 
language 

"Petitioner ia, however, ontitled to the 
granting of his motion i n so far aa it 
seeks to set aside the notice of sale• 
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The 1942 amendment, which took effect 
after the seizure and before the date 
fixed for the proposed sale, providea 
(Sec tion 10, 50 U. S.C .A. Appendix 
Section532) that "No sale •~ * ~ of 
property for nonpayment of any sum due 
under any such obligation (referring to 
obligations apecitied in Section S02 (l) 
as amended in 1942) * * *• whether under 
a power of sale, under a judgment entered 
upon warrant of attor ney to confess judg
ment contained therein, or o therwise, shall 
be valid if made after the date of enactment 
of the Soldiers' and Sailors• Civil Relief 
Act Amendments ot 1942 * * * and during the 
period of military service * * * unless upon 
an order previously granted by the court and 
a return thereto made an approved by the court." 

"~~e obligations referred t o in the above 
quotation, under the terms ot the 1942 
Amendments t o Section 302 (1) of the 1940 
Act, include petitioner's obligation to the 
respondent . See Section 9, aubd . b . of the 
1942 Act . Petitioner, a member of the Enlisted 
Reserve Corps, has been ordered to report for 
"military service", within the meaning of 
Section 106, added by the 1942 Act, 50 u . s .c.A. 
Appendix Section 516, for "military service" 
as defined in the l 94Q Act, includes "training 
or education under the supervision of' the United 
Stat~s preliminary t o induction i nto the military 
service ." 

"It follows that the proposes sale of the car 
without a court or~er is unauthorized and would, 
if consummated, const itute a violation of petitioner's 
rights under the lti42 statute ." 

"Petitioner is .further entitled, under Section 700 
(1) (b), added by the 1942 Act, 50 u .s.c . A. Appendix 
Section 590, to stay or the enrorcement of his 
obligation to respondent !'or the IB riod of his 
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military service, subject to payment of the 
balance of principal and accumulated interest 
due and unpaid at the termination of his 
military service, in equal periodic installments 
with aporopriate interest as provided for 
un~er that section . 

"ln the event that an application is J11ade to 
the court for the sale of the car, the court 
may make su ch provision as may be just for 
appropriate credit to petitioner upon hi s 
obligation to respondent . " 

Ther efore, it is the opinion of thia d~partment 
that general taxes assessed against the propert y of parti es 
in military service, who are comprehended by 3ec tion 560 
supra, whether falling due prior t o or during tho period 
of mi l itary service, may not he offered !or salo and sold 
by the Col lector "except upon leavo of court granted upon 
application made therefor by t ht> Collector." 

All other partie~ in military servi ce, with respect 
to tax asses sments on realty Tthether :fa.llinJ due prior to 
or during their period or mi ll t ary service, 1!\a.y obtain 
relief under the provis i ons of Sect ion 590 supra. In view 
of such sec tion the collector should,.offer a uch taxed lands 
for sale, under the provisions of the Jones-•lu11ger law, 
during such per i od of mllitary service unless ordered to 
stay such proceedings by court order. 

SVJ.t : EB 

APPROVED 

ROY McKfr.rTRrck 
Attorney-General 

Respectfu lly submitted 

S. V. MEDLING 
Assistant Attorney General 


