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We have your r equest of September 23, 1944, for an 
opinion t.rom this department, which request is as follows: 

"I have many persistent inquiries wanting 
to know i~ a school district can use the 
money out of its general fund for the pur• 
pose of public roadso 

"The theory of this request 1s that roadt~~ 
are needed to get the children to school, 
and a great many of the school districts 
are appropriating money out of its general 
1\md to road building. 

"I find no provision for this, and would 
be glad to have your most TRlued opinion 
about this matter." 

In the decision of State v. School District of Kansas 
City, 62 s.w. (2d) 813, l.c. 816 , this principle is enunciateds 

"It is obvious that article VI of the 
charter turnishes no basis for an assess-
ment of specia l benefits against public 
school property. All the way through it 
speaks or and authorize• only special 
assessments against private proper,,.. 
Land owned and used for public school 
purposes is not private property, but 
strictly public property. This was ex-
pressly decided by this court in bane in 
City of Edina to Use of Pioneer ~ruat 
Co. v. School District , 305 Mo. 452, 267 
s.w. 112, 36 A.L.R. 1532, 1540, note. It 
had been so considered in earlier Missouri 
oases. In City of Clinton to Use o~ 
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Thornton v. Henry County, 115 Uo . 557, 
568, 569 , 22 s .n. 494 , 495, 496, 37 Am. st . 
Rep. 415, referring to Abercrombie v . Ely, 
60 Uo. 23 , this court saida 'The effort 
1n that cause was to enforce a mechanic's 
lien against a schoolhouse , which was pub
lic property. ' And t'urther on the opinion 
aaida ' In the f1rat place , property owned 
by a coUQty or other municipal corporation, 
and used for public purpose• , cannot be sold 
on execution. * * * Hence it has been held 
that a schoolhouse cannot be sold under a 
judgment against the board of education,' 
citing State, to Use of Board of Educat ion, 
v. Tiedemann , 69 Mo. 306, 33 Am. Rep. 498 . 
What is said 1n Thogmartin v. Nevada School 
District , 189 uo. App . 10, 176 s .w. 472 , 
cited by relator here , does not militate 
against t h is view, but accorda with it . " 

Again , we quote the paragraph from the opinion, l . c . 817, 
which throws light upon our question heres 

"\'Je are not to be understood as attempt
ing to pass judgment on the meaning of any 
of the sections of the Kansas City charter 
mentioned 1n this opinion, other than 
those directly involved 1n this case. 
~lliat we do say is that , i f the framer. 
thereof had intended that all the land 
owned by all the public or quasi publio 
entities mentioned in section 319 should 
be liable to special a ssessment tor any 
and all public improvements authorized 
by the charter , they could and certainly 
would have said so 1n clear, plain terms J 
and it seems they would have put the pro
vision 1n that part of the charter de• 
fintng the general powers of the city, 
rather than to have stated it in vague 
language in an isolated section dealing 
with 'Public Improvements .• It is ex
tremely improbable they would have pro
vided in article VI t hat specia l benefit 
assessments i n conde~~ation proceeding• 
should be made against private property, 
it they bad meant by section 319 that all 
propert y , whether public or private, should 
be subject to assessment for that and all 
other public improvement purposes . · At 
leaet it can be asserted with positiveness , 
and we so hold , that neither the general 
provisions of sections 1 and 3 of article I 
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nor the ambiguous provisions of section 
319 are suf ficient t o overcome t he ex
plicit limitationn imposed by article ?I. 
Public property belonging to a count~. 
city, or •chool district will not be ·held 
liAble to apeoial assessment tor public 
improvements. unless it is made so by ex
press enactment or clear implication. 
City ot Clinton, to Use of Thornton v. 
Henry ~ounty, suprR, 115 Mo. loc. cit. 
567, 22 s.w. 494, loe. cit . 495, 37 Am. 
s t. Rep. 415J City of St . Louis v. Brown, 
155.Mo. 545, 561• 56 s .w. 298, 301; 
Barber Aaphalt Paving Co. v. St . Joseph, 
183 ~o. 451, 457, 82 s . w. 64, 65J City 
ot Edina to use of Pioneer Truat Co. v. 
School District, supra, 305 l4o . loc . cit. 
461, 462• 267 s.w. 112, loc . cit. 115• 
36 A. L.R. 1532 . " 

In the case ot Bormandy Consol. School Diat. v. Wellston 
Sewer Dist., 77 s.w. (2d) 477 , l.c . 480, par. 6, the court 
aaidt 

·~ we view tns case at bar. it is not 
to be dis tinguished tpom the caaea here
tofore cited 1n the matter ot the necea
sit7 for express l egislative mention of 
public property as a condition to ita 
being held subject to apeoial asaessmentJ 
and inasmuch as the sewer law 1n question 
neither by express enactment nor by clear 
implication manifested a legislative intent 
that school property should be liable to 
the imposition of the taxes provided tor 
therein, it follows that the taxes assessed 
against the pr operty of plaintiff scbool 
district must be held to have been assessed 
without authority of law, an~ for such 
reason to be null and void." 

From tho reading of the cases , supra, we find that the 
courts have unanimously held tba~ public property belonging 
to a county, city, or school district will not be held liable 
to special assessment f or public ilaprovements, unless lt ls 
made so by express enactment or clear ~plication of the 
statutes. 

We wish to turther call attention to the case In Re 
Farmers' & Merchants' Bank of Chillicothe. 63 s .w. (2d) 829• 
l . c • . 83o, para . 1 a.nd 2, whorein the court saidt 
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"The school district did not have power 
to sell its property or authority to 
dispose of its public revenue save 1n 
the manner provided in chapter 57 , R. s . 
Ko. 1929 {section 9194 et. seq. {Mo. 
St. Ann. Sec. 919' et. seq., P• 7066)) . 
* * * *" 

In the case of Corley v. Mont gomery, 46 s.w. (2d) 283, 
l.c. 286, pars. 8 and 9, the court said: 

"Plaintiftc urge that public officers, . 
such as tho members of the school board, 
are creatures of the law, nhose duties 
are tully provided for by statuteJ that 
1n a way they are agents , but they are 
never sonera l agents, in the sense that 
they arc hampered neither by custom nor 
law, nor are they absolutely free to 
follow their own volition, citing Lamar 
Township v. City of Lamar, 261 !lo. 171, 
189, 169 s .~ . 12 Ann. Cas . 1916D, 740. 
We do not question the accuracy of the 
above general 3tatement, nor do we mean 
to go contrary to it. No doubt, 1f the 
board attempts to do something they are 
not authorized to do, or it, being 
authorized to do certain things under 
certain circ~tances, they seek to do 
something outside of or beyond those 
circumstances, or which, as a matt er or 
law, or unquestionably, are injurious 
to the publio weltare and violative or 
the-ir public duties, they can be controlled 
and direct~d into proper a ction by the 
appropria te au!t. ~ ~ ~ *" 

We do not· find any section in the statutes wLiCh specif
ically gives a school district the authority to use money out 
or its general t\md for the purpose of aak1ng d.onations to the 
building o~ roads . On the contrary, the Constitution or 
Missouri, as well ao the Legislature, t~e seen tit to set up 
divers methods for the r.~1ntenanoe of roads in the state of 
Missouri. 

C0NCLlTSION. 

It is the opinion ~f t h is department that the Board of 
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Directors of a s chool district cannot use the money out of 
tbe school disti•lct's general tmld for the purpose of building 
or improving public roads, even tho~h such children tram the 
district traverse the road to and from sChool. 

APPROVEDs 

viNE c. M1Rto 
Acting Attorney General 

BRCsml 

-· 

Respectfully submitted, 

B. PICHARDS CREECH 
Assistant Attorney General 


