
In the event of f~~lur6 of Legislature to 
comply with terms of deed and statute in 
mainta inin0 Home and its inmates, State ' s 
title cannot be divesteu without consent 
of Leg islature. 
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September 20 , 1944 

/0 

Dr . Gb.tirl ton .t!' . I.Jhute 
J ireotor of Research 
Legislati vo .rtcseurch 0oro:.u1 ttee 
J cu'ferson Gity , !1issour1 

Deur Sir: 

Recently you submitted t ne following request f or t he 
opinion of this depa1•t.m.ent: 

"Is the State of .. .Ii ssouri l e6al1y obli­
~u.tea to i'luintuin tne J onteae .. :ate Home 
a t Hi vgi nsville until the last of the i n­
luates dies or could t .a.e present i nmates 
(taL i n nauber) oe orunsferr ea ana sup­
ported. in soae other state or private- i n­
stitution or ho~e? 

" 3tatute3 ooveJ.·lnb thls c.tuestion are f ound 
l.u. tne rlov iseQ. o:>l..dtutes of !fissouri , 1969 , 
Ch .... p teJ.• 1~4 , .. ~J.'ticle I, ana "Gilt:~ session 
l~w~ of l\#4~ , _puge ~5.:> . .ie are ulso en­
clos i ng a copy ot the d eed conv eying the 
Jonfederate Home from tne ~xecutive Cou­
m ttee t o vlle ~tttte of ... iissou:r·i . f\ 

The tl'ull.Sl.' 8 1 .. Ol' t no vO.u.fedo.~.:ute HOillO I:IJ1(1 J. t~ lunda to 
t ho vtlo.\te 2£ .... l iSSOUJ.'i \h.-~ et' ,,.'eoteu. by a. ueea ~.tuteu 1.al'vh 16, 
189'7 , by the uOVel'ni n..> body of t.u.o ...;on!'e<Wl.'C::..te li O.l.J.O of Hi S­
s ouri , ~ corpor ~tion: 

" " "" ) in consicter~tion ol' t..i1e asswup­
t ion o1' The St a t e or l:Iissouri of tlle llai n­
iuin~noe ~na support of s~ia 0on~e~erate 

1:1ome .L'or tne ter111 ot t ltlent y years or so 
l ons as it sh~ll be needea tor t he ~in-
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t~lnancc anu Jar~ o1 infirm and ue­
p enaent ex-ooni~d ;rate soldiers ~d 
suiloro , tnei~ ,,i ves , widows end or­
phuns, all ua oonteaplateu and pro-
v 1cl.ed in tno afor Jfiaid act or the J .. ez­
isl..l.ture or' _11ssouri , approved Uaroh 
tirst 1~9 7, convey , ~·ant , bar~ain and 
sell, in fee simpl e forever unto the 
uu.id Jti.l.te of .Iiaso..tri , tne following 
d~oori bed truots or parcels or land 
situste i n Lafayette ~ounty , ~tate ot 
~lssouri, n ur tue ~own or hig~insville, 
-·l..;oouJ.·i , iui.O\fll t.o 'the J om'ederuttt Home 
of •..:i ssouri, ~,.. -: *." 

The uut.hori ty !Ol.' tllis tl;'..w..s.te~ .Lv .!. CJI.illCI. liJ. the ..... ot 
ot urch 1 , 18~7 ( ~ws 01 lL~7, P"ue ~o) . !ue purtinent 
portions ol' t hu ... ot UJ.'O : 

'Joct :ton 1 . 't'hc..t t!Le in ... tit u.tlou ~w.o\m 
d.3 tll.u confederate hO.LilO , \1illcll is a l t­
uat ed ne~~ I.lwi.. .. s.till o, l.u. the county 
o.~.· Lc..!uycttb , i.a t.L.c st ... te 01' -:iaaouri, 
i s he£eby deolaroa to bd an elee~oayuury 
ins~itutlOti ot tho ~ ~4t~ of M~~bouri, in 
'hicL L .. .r L·!.i. ..u..~.<l c..~1h>.UUvu.:. ... :A-uu.u oucr atc 
sold ... c ... s ... :lC1 se.~lor~ , \iJ.J..oi:r ~;i;e.;, \,idol.,& 
fHlJ or phalls .c.:..:; IJ J ..;a in t "lneJ u.a.u c tll' od 
.LOr . 

"dec . 2 . T.aut tho purpose or tldu uot lo 
t . .!t tho ,:,t._ tv D l ...J. l ... 30U..·~~ , w.H .• UO\l.J 
tc ... ·eby .... .JD'-'-o , t.u. ... -.-.1ntun...J .. ...;l. uuu .. Hl 1).PO..l"t 
o£ s-..~.id con.1'eder~to !l.O!Ue lor the term ot 
tw~nt J c~r.J , O.L· Ov lo....... .....s uh ll flo ..J.t~CO.vd 
J.vJ.~ t.J.u :purro .. o o1 c ... ~,t.ion 1 . !h <.,v..J.s ido.L'&­
tlon 01 tJ.i!j t.ction u.,on t.1v p ... rt 01 the 
stc..tc, , the proso.uti oxoc1.1.tive oouu.d. vte e ot 
said ~ouf6~o~~to uo~e ~~ull ~ouvey to the 
otL. to v"" . i!Jf:IO\U' .1. al .. t.u.o pl opeJ.•ty O.L st..id 
c CJlueUbl .... tc, hor..c nm. Ol"m.ou c:.nu hold by it 
under i t.o cor .t>Ol. a. t o frtinchiEw p.L·ooUl~od t rom 
t1.e st ... te t..n.Je.t. urticl.. ..... , <;L...,._t)ter ~2 , lte­
v iseu ~t ... tute~ 0 .1. ~ 1~~our1 , 18b9 , ~,onsist­
i lld of t h ree huu~red and oixty two ~1d 
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8&. 100 ~ores ot 1 ~d , fuOra o~ lGsa , 
near ili zginsvills, Laf ayette county , 
·~i nsouri , 3xce1 t "V\'fO unu oibhty-six one 
hundredths l 2 ev/100) dores for oou etery 
lot ' to.:,ether w1 tih J.ll uprovo...J.e!lt.:J 
ther~on, ~1u ull Forsonal property now 
at said h ol4a , .:mu t!ld dee d. t.ne.1.·e1'or , 
tiftd.t" botn__; dul y reco:.·<1ad. , sllu.ll oe de­
posi ·iien Hi tn the u.Jc:t:"e'tary or s ·Gute. " 

In l9·!v i;.tl J 8o:1r d 01' ·f!"J.sG a os OJ.' t.u.e ..;Oni' o-.~.t3ra.te 
J:loiae was abol ished u.J.d t.ho c uatody ot the .r:Ola.e ' s .Jroporty , 
1ts t.ff'airs l!nd 1wnage.Glcnt \Za3 vosteu in t.ho Do&..rd of 
I.ft:111a~ers of tho .;tate ... leo1 .. osyn.1ry lr. rt i t u tiono ( Laws ot 
1943 , .Pt.'.ces 95..>-~55, inu l u .::; .;.ve) . 'l'li~ ,J .ute ' 1 tLtdc.L·t uki llt; 
to .muintuin t~l.v Confcd.o:-u·~o .~.10J~o ~:tn~. t t~s i lL at~1:1 \Ius ut>Uir. 
nt'firtled , as uttostea by the tolloul ng l antiuage: 

11 * :.. :v .i'he s nici ~onrd ot .o:J!ltl t.._.ers of 
"Vile ~3tuto ~le~nosynury In& t.1 t utions sht.t.ll 
continue to .waintain' the Jonfedtn·CA.te Home 
tu.:.u •• t:un.o.ci o.l ?ark c..lt lligginsville for the 
purpose for which it \ l t.ts el:ftabl ished so 
lo.1:..., <..S i ·t shu.l l bo llcodod f ul' ·~;L.o .u... i n ­
tenance ~t c·~e ol infir~ ana d ~pendent 
ax- c unfeuar Jte uoluie.L'S ::1nu.. s.1i lo.t"~ , iiht:Jir 
\dves, wi a ows -.uld o:t.•phans . " ( s ec t lon 
l ol2';1 , Lauol oi l 'J :tJ , ~d.t..e <J-.~4 . ) 

The r e c uest , t ~1en, m.J.Y be stateu in che following 
vein: In t .!Je event tue o bli a tion or unJ.e.rtcddng to .u.a.in­
tai n t.b.o Hom.e anu its irwntes .ui3hli be c..ti sreca.rdeu by the 
Le.~lslat ure, f;1 t h ar by transfer:'in ! t 'tc in.~..t~.t8o t o ~OA.le 
other inst 1 t uti on e'ld t ·.!.e Ro.w.~ ' s use Cho.uteecl b.t ll>_>ropri ate 
sta tut es, :)r by u r' ... ilur e ox retusa l to apprO.).!'itt te sui'fi­
oient funds, would t h9 , .o lo :..n ..... its ~'ropo.!"ty bu lost t o t ne 
State OJ..' .... 1 ssouri ·: · 

The obll,:.,: ... tion to 'i.llnt(_.i r:. t.b.e e oJJ.e ~till exists 
( $ection lol29, Laws of 194v , paa e 954) . In thi s conneo­
tion, however , 1 t is notod tn, ... t t.h.> "30G..Ia of ... .w:u:t._.ers ot 
t he ...;leewosyn~:trJ lustitutlons C.:oe~ 1..1.0t hu.vv title t o t he 
propert y, but only cuntody: title t.~lh. OWllershilJ being ln 
tho J'La.te or· ·~izsouri; :..nu that t.u.e unu.e~·t.ak1n.:5 ·to main-
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tain t he l1o c.o ,-d ·ts by le lsla-vive eru. c t ....,o.;.nt ..... u not by 
virtue or ony ~ontract 01 agJ.·eeLla.ut of ttlc )o..,ro or lo..nugers 
of the ~ tt t.... .1 ,.e osyna:r l, ti t ·rtione. This clil'reroncc is 
emphasized by the rules ol' 1 .... 'i t o t •.2..e el'rect teat w.hile t ne 
4JleewosJn.:U.y Boat''- ~.a~ br su ... d upon its contracts (Jone::s v. 
White , 77 • W. l~..o) 60 ... , 1 . c . 608 ) , t. c.e Stt..vc. Qy r .. ot t.e 
SU oa l:i thOUli i ts .; 01" S\lnt { rE'.Cj Y . .a..£, d.gc , ..14.1 0 • 10v9 , l ll 
v • • ( ~· ) ~5 ; .. oll v . ':;t . I,oui!l ..... ot...nt~~ , oi.v o . 1 0 .... 1 , 124 
u . • (: c.. ) 1 J o8) • ' '• ~ Jt t. c ci •i &Jt>Ow·1 b. .... s 1.. .... v Cl c.. or.con t ed 

· t hut it be s uod . 

•rile :u1 s\·.:er t o t!:e ~uc stion, ' ;c believ e , Jvea not 
pivot upo1. •• 'lct he1· u c:>n veyunce ~..~:..y "be t orte! t ed when the 
deed does not contain e provision ror ~uch 4'orroiture 
(Choteau v . Ci ty o1' ,.,t . Lou.i!l , J;.,l ._o . ?81 , ~t> ~ . \1 . { ~d) 
299), 01· \'hbtne1• thr· tJ·&.n:u. o1· OJ. 1 ··IJ.d. j b_, s ... t asido for 
partial f!l ilw.·c oi QOrtsi dcrt. ti on ( Lel'lis v . Bru'lle.ker , 14 
;:) . • . { Ld ) 982, l. c . 0>38) • •. 3 t!le !::;tete hag J.'or so~e 
years nudntaJned the ouo enu its in tos , t he aolution , 
we believe , turns upon tile po?Tel' t o c lveat t he vtt1to ot 
title without l egislative Sknction. :'he aiv ent.m.ont could 
coro.e t. hout n<>l ely by jud i o i lll 1u'ocoau.co ,bsent lo0 1a1a-
ti vo consent . 

It is e truism t .t~t; U!Lder our oo;x.~.re.tion of powers 
doct r ine t uc tl.u ee b-1. anoheo ot· ~oveuw.ont ure sc!'t..ra te and 
i ndependent , 1d t h!.. t t '"le judiciary rJ.Uy hOt control t he 
action s or the other d iv1 s ions . ( ,:,tato e:x rcl • . ·a jor v. 
~.>hielaa , ~?G ,o . ,) '*Gi 1 6 v . J . s . , ~ecs . 104, 106; In the 
m.uttol~ Of lt<.""tO 01 !>teYI York , tib L . LU. 10!>7; v Wlllin...,han v . 
{nilroud Co . , ~'I L. "u . 992 . ) 

In tue lt·a, c.:it"u Oc.• t ... J.e ..Jllpi'emr. ,,ou..:t ot the 
Un1 teo !::)'tate a usou '\.hb .1. ollo in._. lwt...,use e, 1 . u . ~96 : 

n ~o J.'o1·eclosu.1·e suit ct...u lHl ous tuinod 
\ l i thout. tn.e 'Ytut e, b c&uoo clle hue the 
le ... :,ul titl e to tlr b .rrop\ir ty ' tllld ~. rur­
chuseJ.~ WlO.<U' u loreoloBurt. ucu1·ee \10ulu 
est UO titlG il.~. the CLb t:i8t..OO u1 t .he ~ C..ute. 
1l'ht3 ~tu.te ia ir.a. l;he ( c tual pooseuaion ot 
tl...u u;. upeJ:ty • tU:J.u th~ u ou .. ·t u...1n deliv er 
no oossbsslon t o t h e 1 uroho.ser. ~!he en­
tire intu~est, dv vrsc t o pl~iutift , in 
t his suit, i s t he;, interest or the State 
or Gooru i a in til\3 property , ot which she 
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has both tho title and possession. 

"On the hypothesis tnat the toreolosure 
by tne Governor was valid , the trust as­
serted by plain~itt is vea~ea ifi the 
State as trustee , aad not iu any of the 
otficers sued. 

"No money deo~ea oun be r enQereu ugainat 
the state , no~ agains t its officers , nor 
any decree against the Treasurer, as set­
tled in Louisiana • . JUDtel. 

"Lt any branch ot the State Governae.n.t haa 
power to &ive plaintitt relief it is the 
le~islative . \.hy ia it not sued as u. body , 
or ita me~bers by mandamus to oo~pel th ~ 
to provide .&eans to pay ·\.no .:;tato' s in­
dorse ent? 

"The bsurdity ot this proposition ahowa 
the i mpossibility ot compelling a State to 
P«Y its uebts bJ ju~icial ~roceas . " 

This depart~nt should not be understood ~s in any 
nner sanctioning, airoctly or inairoctly, the noncompli­

ance with an undertc..kin.., . Neither does it <lc3ire t0 otter 
gr tuitous sue;sestions to tho General. J .. ssembly upon qu-es­
tions or public policy. Tho nepartment concerns itselt 
solely uith the le~al question presented by the re 1uest. 

CONCWSION 

It is the opinion or this depart.meut tht\t in the 
event the St to or is sour 1 , through 1 t s General .ASsembly, 
did not aatiaty the undertaking or obligation to maintain 
t ne Confederate .!lome at Higginsville and its i.nm.ates ac­
cording t o the terms provided by the conYeyanoe ot the Home 
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anu tho applicable statutes , title to the propert7 could 
not bo diveatea !ro~ tho Ltnto ot Missouri ithout legis­
lative sanction. 

C'"OVELL R.-uwrl'T' 
Acting Attorney General 

VCT :HR 

Reapeottull y submitted 

V .til • TRURLO 
.... ssiotant Attorney GClloral 


