HOM.: In the event of fs'lure of Legislature to
comply with terms of deed and statute in
maintaining Home and its inmates, State's
title cannot be divested without consent
of Legislature.

a FILE.

September 20, 1944 //(E;

=
r‘.J

2

¥y
Chddd

=

CONFEDI

i

Dr. Charlton . Ghute
Director of Research

Legislative Reseurch Comnittee
Jeiferson City, Missouri

Dear 3Sir:

Recently you submitted the following recguest for the
opinion of this departwment:

"Ig the State of 'Jissouri lezally obli-
gated to meintain the vonrederate Home

at Higginsvilie until the last of the in-
mates dies or could tne present inmates
(ten ia nwoeber) ve transfsrred and sub=-
portea in some other state or private in-
stitution or home?

"Statutes covering this question are found
ln the Hevisea Svatutes of sissouri, 19459,
Chapter 124, srticle I, ana the session
laws of 1940, page 955, wWe are also en=-
closing a copy of the deed conveying the
vonfederate Home Ifrom tne Hxecutive Cou-
mittee to the State of iigsouri.t®

The trausier ol the vonfedesute ilome and its lands to
the pgpute of Lissourl was effected by a deea uateu March 16,
1897, by the soverning body of the Confederate Home of iis-
souri, a corporation:

w % % * in comsideration af the assuup-
tion of The State of Missouri of the Main-
teinunce and support of said Conlederate
Liome ior tihe teru of twenty years or so
long &s 1t shall be needed for the main-
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tainance and care of infirm and de-
pendent ex-conledurate soldiers and
sallors, their wives, widows and or-
phans, all as contemplated and pro-
vided in tne aforesaid act or the Leg-
islature or Missouri, approved March
rirst 1897, convey, grsnt, bargain and
sell, in fee simple forever unto the
suid State of lilssouri, the following
dsgeribed tracts or parcels or land
gituate in Lalayette County, State of
lissouri, near tue vown of Higginsville,
Jisgouri, kuown us the Confederate Home
of Missouri, * * *.»

The wuthority for this trausfer ls ifound in the Act
of Marech 1, 1897 (Laws ol 1E97, page 26). Tihe pertinent
portiocns of the .ot are:

"Section 1. Thet the lastitutlion known
a3 tue ccenfederate home, which 1s slt-
wated near [igginsville, in the county

of Lafayette, ian the stute of ilssouri,
1s herevy declared tc be an eleewosyanary
insiitutlion of tlhe state of dissouri, in
whicl, inficrn und dependent ex-counfederate
soldliers and gailors, tuelir wives, widows
end orphans nuy be aaintained and cared
:orl

“"Sec. 2. Tuuat the purpose of this uct lis
taiat the stute siall assume, wic does
hereby cssuue, tav¢ wuintenance und support
of suid confederate home for the term of
twenty yesrs, or so loug s shull be aneeded
for the puryose of scction 1. Iu coansidera-
tlon of tuils setion upon tihe part of the
staete, the present executive coumuictee of
sald coufeuesrsate home suall couvey to the
stete ol kissouri al. the property oif said
coufeverate howe now owneu and held by it
under its corporate franchise procured from
the stute under article L, chapter 42, kRe-
vised stututes of Wissouri, 1889, consist-
ing of three hundred aund sixty two und
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86,100 zeres of load, more or less,

near Higginsville, Lafayette couaty,
Missouri, execept two anu eighty-six one
hundredths (2 85/100) aerss for csuetery
lot, together with all improveuents
thereon, and ull personal property now
at sald howme, and ths deed tasrefor,
after beilnz duly recorded, sihull be de-
positea witn tie socretary of siute.”

In 1940 the Board of Truatees or btue vouleuerate
Home was abollshed uxd the custody of the Howme's property,
its sffairs and manegement was vested in the Board of
Hanagers of the sState ulecwosynary Institutions (Laws of
1943, pages 9535-955, inclusive). The Jtate's uadertaking
to maintalin the Confederube Jome and 1ts inuabtes wus egain
affiruned, as attested by the following language:

A ¥ ¥ ¥ ‘'he sald HBoard of Managers of

the Jtate Gleemosynary Iunstitutlions shall
continve to masintain the Confederuate iome
anpd Memorial Park at Higginsville for the
purpose for whieh it was established so
lon_ as it shall be needed for the maine
tenance und care of icfirm and dependent
ox=-confederste soldlers and sallors, their
wives, widows und orphsns."” (Sectlon
101%9, Laws of 1940, page 934.)

The recusst, then, may be stated in the followling
veln: 1In the event the obli ation or undertaking to aasin-
tain the lome apd its lnumates might be uisregardeu by the
Legislature, either by transierring the inmates to zoume
other ingtitution =2nd the Howe's use cnanged by uppropriate
statutes, or by a feilure or refusal to appropriaste suffi-
clent funds, would the ifome wnu Its property be lost to tne
State of liissouri? °

The obligation to muintaln the Home still exists
(Section 15129, Laws of 1949, page 954). In this connec-
tion, however, it is noted that the Board of Managers of
the Lleemosynary lnstitutlons does not have title to the
property, but only custody;, title enc ownership being in
the State or Missouri; and that tie undertaking to maln-
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tein the Howe exists by leglisletive ensctment and not by
virtue of sny gontract or sgreement of the Board of Managers
of the State Hleemosynary Institutions. This difference is
emphasized by the rules of law to the elfect that while the
Eleemosynary Hoard mey be sued upon its coatracts (Jones v.
White, 77 5. W. (2d) 605, 1, c¢. 608), the State may not be
sued without its consent (Necy v. LeFuge, o4l lo. 1009, 111
Se We (23) 25; Zoll v. St. Louls County, d4o Mo. 1051, 124
Se We (Bu) 11l68), The ustete of Yissourl hus never consented
that it be sued.

The answer to the yuestion, we believe, does not
pivot upon whether & couveyunce uey be forfeited when the
deed does not contain & provision for such iorfeiture
(Choteau v, City of St. Louls, 351 Mo, 781, 55 S. W. (24)
299), or whether the transier of laana xey be set aside for
partiel fsilure of consideretion (Lewis v, Brubaker, 14
S. We (d) 982, 1. e. 988), .3 tae Stete has [or some
years maintained the Tome und its inmates, the solution,
we believe, turns upon the power to divest the Ltate of
title without lexislative sanction. 7The divestment ocould
come ebout solely by judiclal procedure absent leglsla-
tive consent.

It is & truism that under our sepurstion of powers
doctrine tie three branches ol zovernwent are separate and
independent, :nd thet the Judiclary may not control the
actions of the other divisions. (3tate ex rel., liajor v.
Shielas, 272 wo. o4&: 16 C. Je Se, Secs. 104, J0O6; In the
matter of state ol mew York, ob L., sd. 1057; Cunuinghan v,
allroed Co., %7 L. %d. 992.)

In the lasi clited cese Lae Lupiene Court of the
Uniteo States usea Lhe i1ollowling lengusge, 1. c. 996:

"No [oreclosure suli cen be susteined
without the State, beceuse she has the
legal title to the property, a«nd & pur-
chaser under u lorsclosure uecree woulu
get uo titie iun the abseuce of the State.
The State 1s in the sctual poesession of
Llhe vruperty, and the court can deliver
no possession to the purchaser. 7The en-
tire interest, adverse to plulntiff, in
this sult, is the Interest of the State
of Georgia in the property, of which she
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has both the title and possession.

“On the hypothesis tuat the foreclosure
by the Governor was valid, the trust as-
serted by plaintiff is vested iu the
State as trustee, and not iu any of the
officers sued.

"No money deoree can be rendered against
the State, nor against 1ts officers, nor
any decree agalnst the Treasurer, as set-
tled in Louisiana v. Jumel.

"If any branch of the State Governmeat has
power to give pleintiff relier it is the
legislative. Why is it not sued as a body,
or its wembers by mandamus to compel them
to provide means Lo pay the State's in~-
dorsement?

"The absurdity of this proposition shows
the impossibility of compelling a State to
pay its debts by Jjudicial process."

This departmeant should not be understood u«s in any
manner sanctioning, directly or indirectly, the noncompli-
ance with an undertaking. Neither does it desire to offer
gratultous suggestions to the General Assembly upon ques-
tions of public policy. The department ccncerns itself
solely with the legal question presented by the re uest.

CONC LUSION

It is the opinion of this department that in the
event the State of Missouri, through its General Assembly,
did not satisfy the undertaking or obligation to meintain
the Confederate Home at Higginsville and its inmates ac~-
cording to the terms provided by the conveyance of the Home
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and the applicable statutes, title to the property could
not be divested frou the State of Missouri without legis-
lative sanction.

Respectfully subuitted

ValNi C. THURLO
s8sistant Attorney General

#FPROVED:

COVELL K. HEWITT
Acting Attorney General
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