
<Tudr·e s and Clerks of School elections 
SChOOLS . : not~ criminally l .:.. a.ble f or op en:'Lng eo a l ­

lot boxes af t er school ele c t ion! nrc ided 
the_·e ;._s rc viclation cf Sec . 4o5~ , R. S . 
~. ~o. o • , 1 ~ 3B • 

April 28, 1944 

Mr. Tom B. Brown 
Prosec~ting Attorney 
Knox County 
Edina, Mi a s ouri 

Dear Mr . Browns 

FILED 

/2 

This wil l acknowledge the recei pt of your letter 
i n whi ch you request an opin:ton from th4.s office. 
The text of such let ter is as follows: 

"A s chool election was held at Bar ir.g , Missouri, 
on Tuesday April, 4th t o elect two directors f or 
a t hree year term amd one director for a two 
year unexpired term. The district 1s a town 
district. The count of the votes resulted i n more 
vote s f or the total directors t hat could be pos­
sible f rom t he number o.l voters . -

"The f ollowinr; day a t the sugcest1on of the super­
intendent of the school or of t he board of directors 
the j udges and clerks of the election opened the 
ballot box and r ecounted the bal lots . Complaint 
has been made t o me that the reopening and recount­
ing of t he ballots is a fe l ony. Please advise me 
if the act is a violat ion of law and l f so what 
section. 

"In addition t o t he above ona old director and one 
elected a t thi s election is not a taxpayer. Does 
this d1squal · fy t hem to serve? Would the f act that 
the wife of one director was a taxpayer and had paid 
taxea on real e state quali.fy the husband? If the 
director held an inter est in real est at e t hat was 
assessed in ~he name of another and the tax paid by 
another could he qualify? 

"I wish to thank you f or your opinion in this 
matter and for former opinions given me . I also 
wish to compliment you on your •report and d1geat 
of opinions.• " 
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CJ.ection 1 0483 R. s . Mo ., 1939 , rovi des z 

"The qualified voters of such t own, city 
or co~solidatod school di strict shall vote 
by ballot upon all questions provided by law 
for submission at the annual school meetings , 
and such election shall be held on t he f irst 
Tuesday in Apr il of each year , and at such 
convenient place or pl aces within the district 
as tj e b oard may desi gnate, be!:;i n"ling at 7 
o ' clock a . m. and closin~ at 6 o ' cl ock p . m. 
o~ eni d day. The board shall arpoint three 
j udges of election f or each votis .J: place , and 
sai d judge s shall appo1nt two cl erks; said 
jud ~es and cle- ks shall be sworn and the 
election otherwise conducted in the same man­
ner as the elections f or a tate and county of­
ficers and tho result t her eof certified by 
the judges and clerks to the secreta~y of t he 
board of educa t ion, ::· :·" 

Under t h :a s ection t ho genornl election law relative 
to the opening of tel lot b oxes must be examined to f i nd 
whether the ·judge s and cl erk s here violated any l aw. 

Sec . 11608, R •. s . Jto . ,1~39, provides: 

"The judge to whom any t icket shall be del ivere d 
shall , upon rece i pt thereof, pronounce in an au­
dible voice t h e namo of t ho voter; and if the 
judges s'1all be satisfied that the per son offering 
to vote is a legal voter , his t icket shall be num­
bered and placed i n t he ball ot box without inspect­
ing the names writ t en or pr·.nted t hereon, or par ­
mi tting '3I1Y ether person or erso-_s to do so; 
and the cl erks of election shall enter t he names 
of voters and t he nunbers c f the ballots, i n t he 
order in whi ch they were r ece ived, in the poll 
book~ , in conformity with t he form printed i n 
secti on 11490, and, i n addi tion, whenever a regis­
tration is required by law, place on such ballot 
t he number corresponding with the number opposite 
the name of the per son voting, found on the regis­
tration list; and no ballot not so numbered shall 
be counted[ and the balloto, a~ter being counte d , 
shal l be seal ed up in a package and delivered 
to t h e cl erk of the county court or cor respondi ng 
officer i n any city not withi n a county, who shall 



Mr • Tom Br owu -:s- 4-28-44 

deposit them in h i s of~ice , where t hey shall 
be safel y pr eserved f or twel ve months J and 
t he s aid of ficer shall not a llow t he same t o 
be : nepected. unless i n case of cont est ed 
elect ions . or the same become necessary t o 
be used i n evi dence* and then only on the order 
of the proper court. or a judge thereof i n va­
cation, under auah restri ct ions f or their safe­
keeping and ret urn aa t he court or j udse mak- · 
1ng t he eame may deem ne cessary) and at the end 
of twelve months , s aid offi cer shall publiclJ 
destroy the s ame by burnlng, witho~t i nspection J · 
and no judge or cl erk of an el ection shall 
disclose th e name s of the candidates voted f or 
by any voter , and any j udge or cler k viol a t i ng 
t h e provis i ons of thi s section shall b e deemed 
guilty of a misdemeanor, and, upon convi cti on 
t heroof, shall be punished by a f i ne of one 
hWldred dollars . " 

rfhie j e the general l aw eelative t o the opening 
of ba llot boxes after el ect ion . However , see Sec. 
11629, R. s . Mo., 1939, spocif ical l y pr ovides: 

" l'h ls article shall not apply t o el ecti ons 
f or publ ic offi ces determined otherwise 
t han by ballot, t o town~hip or ~1llage 
elections , to school elect ions , or elections 
of count y co;r.,nissi on..:- rs pr publ i c schools , 
or el ections for road overseers, or to any 
ci ty election i n ci t i e s of th~ fourth class , 
or cit 7 of under 3, 000 inhabitants exis ting 
unde: any spe cial la~ . " 

Thus we see that Se c . 11608 a forementioned does 
not apply to school elections . 

CONCLUSI ON . 

It ie therefor e , t he opinion of thie of fi ce t hat 
t her e i s no cr i mi nal provi s i on extant in our law rel a-
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tive to the open1ne of ballots after a school election, 
provided , of course, there rae been no chanbing of the 
b~llot s or election returns in violation of (ec . 4357 
R. 8 . 10 . I 19:39 • 

With re~ard to the que~~lcn as to 1 t icat1one 
of director, I wish t o refer you to Sec . 10420 , R. s . 
1939 1 which ~ovidos : 

"·rhe " Ovrrn.nf"nt and control of tho district 
shall be vested in e board of dirocto1 s ~om­
posed of t hree members , ~ho shall be ritizens 
of thf" IJnited St ...... es , resident ta.xpaj"~rs of 
tho diatr~ ct , GP.d who ahqll have paid a state 
and county tax ~ith1n ore ye£r next preceding 
his , her or tho1r electi on , and tho shal1 have 
r~sided 'n his state for ne year next preceding 
his , her or their election or appointment, and 

-shall boat leaot t'f"nty cne years or age . eaid 
directors shal l be chosen by the qualified votere 
of the district at the time and in the manner pre­
scribed i n section 10418 of this ~rticlo , and shall 
h old their of.f ice for the term o-r h!'ee }ears , and 
until their succoacors are elected or n1 ointed and 
qual 1fi ed , except t hose elected at th first annual 
me~tinr hel d i n the distr i ct under the ~ ovisions · 
of this chapter , 1-tos~ tern o1' offi ce shall be f or 
one , two and three years, respectivel y . A qualified 
voter within t he weanin' of this chapter shall be 
any ~erson 1ho , under t he ~eneral laws of this 
state , would be allowod to vote .· n t ho county f or 
etnto ~nd ccunty officers and who shall have re­
sided i n the district ~hlrty d ys next preceding 
th~ annual or suerie l meeti ng at .hlch he offers 
to vote." 

You will note that under this section the director 
must be a taxnayer and must have pai d n strte or county 
tax within one year next "')recediJ18 election . V:ith re­
gard to your other question relat ive to qualifications , 
I enclose an opin~ on or this office on April 6 , 1&40 , 
to Stephen Cornish, Superintendent of Sch ools ofP1ke 
County, which I feel answers your quest ion . 

APPPOVED: 

ROY McKI'r'rRIOK 
Attorney General 

Encl . 
RJFsLeO 

Respectf ully submitted 

ROBERT J . flANAGAN 
Aasistant Attorney General 

• 


