
STATUTE OF· 
LIMI 1'ATIONS . 

Under Section 101 5, R. s . Mo., 1939 , 
actions against circuit clerk and ex­
offi.cio recorder for liability incur­
red by acts i n official capacit y must 
be brought ·.vitbin three years from 
date cause accrues in the absence of 
a showing of fraud or concealment . 

March 22 , 1944 J) q FILED 

Honor&ble Llyn Br adford 
Prosecut ing Attorney, Phelps County 
Rolla , l.Ussouri 

Dear Mr . Bradford: 

This will a cknowledge the r ecei pt of your 
l etter under date of March 18 , 1944 , in which you 
request an opin i on f rom this off ice . The text of 
such l etter i s as foll ows: 

II 

"In July, 1939, a f ormer Circuit Cl erk & 
Recorder of Phel ps died , and according to 
the report of the State Auditor' s Office 
after a recent audit of this Count y , he 
was in arrears somethi ng over $1200 on 
Circuit Clerk f ees coll~cted but not t urned 
i nto the County Tr easurer. The County Court 
i s request ing that I take action on the 'b ond 
for the collection of this shortage . The 
bonding company takes the position that this 
action is barred by the 3-year statute of 
l imitations in Missouri, under Section 1015, 
R. S . Mo . 1939 . The f ollowing citations seem 
to me to boar out their contention : 

Shelby County v. Bragg, 135 Mo . 291J 
Putnam County va. J ohnson , 259 Mo . 73; 
City of St . Joseph vs. Wyatt, 203 S. W. 819; 

"I would appre ciate your opinion wi th reference 
to whether the three- year or the f ico- year 
statute of l imitations would apply under these 
conditions . There are no circumstances that 
I know of that woul d t ell the l imitation period, 
and i t is s i mply a ques tion of which l imi t ation 
applies ." 

Section 1015, R. s . Missouri, 1939 , proNides: 



' 
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"Within thr"·e yearsa Firat , an action against 
a sheriff , coroner or ot her of f icer, upon a 
l l ab ili t y i ncurred by the doi!l{, of an act 
i n hi s of f i cial capa city and in virt ue of 
hls office , or by the ommisslon of an official 
duty, i ncl uding the non payment of money col ­
l e cted upon an execut i on or otherwise; second, 
an action upon a statut e f or a penalty or 
f orfeit ure , where the action i s given to the 
party aggrieved, or to such party and t he s t ate . " 

In the City of St . Joseph v . Geor ge N. " yatt, 
27• Mo . 566 , the cour t states t hat thi s section applies 
to actious <;>n offi c i a l bonds except where some f raud 
or concealment is plain whl ch prev~nted a iscovery of the 
defalcation or short@ge . The cot~t a t page 57 5 states 
11 f t s.t u tee of Limitat ions are f avored in t he l aw and 
cannot be avoided unless the par ty s eeking to do s o 
bring s h imself s t r i ctly w!thln s ome exce~tion . A 
part~ seeking t o avoid the law of the s tat ute on a c count 
of fraud must aver and Show t hat he used due di ligence 
t o detect it and if he had the roeaL48 of discover y l n h is 
power , he will be held t o have khown it. " See also 
~helby County v . Brag: , 135 ~o . 291. Putnam County v . 
Johnson, 259 Mo . 73 . 

You make no :-aen t i on n -yo .r let t e r of any f s cts 
on which to ground f r aud or conce lmont and i n the 
absence of such a sh wi ng i t mus t be hold that t h e three 
year statute applies . 

The three year st~tute begi ns r unning fr om the 
dat e t he cause of action accr u&s. I n St~te ex rel , 
Buchanan County v . Fulks , 296 J.lo . 614, where t he suit 
was on a coll ector ' s bond f or exce s s f ees retained, the 
court sta t ed t ha t the cause began a t the end of the 
fiscal year when the defend~t made his annual a ccounting . 

At page 631 

"It was t hen at the end of the f iscal year , 
that he was r equired to make thia detailed 
stateme ~t under oath and i mmediately pay 
ov~·r t.l ... .a exce s s of f eea and commis s i ons 
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rece ived by h 1m. At that time and not until 
then could the excess of commissions and 
f ees rece i ved by t he collector become due and 
payabl e . Faili~ to pa! it over when the 
s t atutee made i t due an payabl• he was then, 
and not until thon 1n default and t he caus e of 
action then accrued . 

CONCLUSION . 

It i s therefore tho concl usion of t his office 
that the three ye ar li~itation of Section 1015, R. s . 
¥1s sour1, 19 39 , applies to actior.s ~ainst circuit 
clerks and ex-officio ~ecorders upon a l iabi l it7 
i ncurred by the doing ~- an act in an official capacit7, 
i n absence of showin~ cf fraud or concealment . 
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APPROV.:.. Da 

ROY McKITTRICK 
Attor ney Gener a l 

RJF :Le C 

Respectfully submitted 

ROBERT J • FLANAGAN 
As .. i stant At ... or ney General 
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