VONSEXVATION COMMISSION: conservation Cowmission is unauthorized

CONSTITUTION: to pay out public funds for a short-
term insurance policy on conservation
agents for two-day open deer season.

sugust 24, 1944

" 0 FILED

State Conservation coumission
Jefferson City, iMissouri

Attention Mr, L. T. Bode, Directar

Gentlemen:

This will acknowledge receipt of your reyuest for
an official opinion under date of asugust 17, 1944, which

reads:

"] should like to have from your office

an official opinion as to whether or not
the Conservation Comwission could legally
pay tie premium on short-term insurance to
cover our agents auring the deer season,
wiicn has been established for November 2
and 3 for this year."

The Consgervation Comuission was created by virtue of
Section 16, Article XIV, of the Constitution of the State
of Missouri, which vests in that body very broad powers to
regulate, control, manage, «nd congerve the wildlife resources
of the State of Missouril, ana practically leaves to the ais-
cretion of the Conservation Commission the manner of execut-
ing such authority. Seld imendment reads:

"The control, management, restoration, con-
servation and regulation of the bird, rfish,
same, rorestry and all wild life resources

of the State, including hatcheries, sanctu-
aries, reruges, reservations and «ll other
property now owned or used for sald purposes
or herealfter acyulired for said purposes and
the acyuisition and establishment of the same,
end the administration of the luws now or here-
after pertaining thereto, shall be vested in
a commission to be known us the Conservation
Commission, to consist of four members to be



Consgervution Commlssion -G sugust 24, 1944

appo.nted by the Governor, unot more than

two of whom shall be mewbers of the same
political party. The comuissioners shall

have knowledge of and interest in wild

life conservation., Vacancies shall be

filled by appointment by the Governor for

the unexpired teri within thirty days from
tne date of such vacancy; on failure of the
Governor to fill the vacancy within thirty
days, the rewmailning coumissioners shall

£ill the vacancy for the unexpired term,

The first members of sald comumission shall

be eppointed for terms, as follows: one for

a term of two years, or until his or her
successor is appointed und gualified; two

for terms of four years, or until their re-
spective successors are appointed and yuali-
Tied; one for a term of six years, or uantil
his or her successor is appointea and yuali-
fied. Upon the expiration of sach of the
foregoing terws of said coumissioners, a
successor shall be appointed by the Governor
for a term of six years, or until Lis or her
succeasor is appointed aund gqualified, whiech
term of six years shall therealfter be the
length of term of each member of said Com-
mission. The members of said Commission shall
receive no salary or other compensation for
their services ss such., The members of the
Commission shall recsive thelr necessary
traveling and other expenses incurred while
actually engaged in the discharge of their
ofificial duties. s5aid Commission shall have
the power to aecquire by purchase, gift, emi-
nent domain, or otherwise, all property neces-
sary, userul or convenient for the use of the
C ssion, or the exerclse of auy of its pow-
ers hereunder, and in the event the right of
eminent domain is exercised, it shall be exer-
cised in the same munner as now or hereafter
provided for the exercise ol ewinsent domain

by the State Hijhway Commission. 4 Director
of Congervation shall be appointed by the Com~
mission and such director shall, with the ap-
proval of the Commission, eppoint such assist-
ants and other employees as the Commission may
deem necessary. The Comuission shall deter-
mine the gualifications of the director, all
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assistants and employees and shall fix

all salaries, except that no commission-

er shall be eligible for such appointment

or employment. The fees, wonles, or funds
arising frow the operation and transactions
of sald Commission and from the applica-
tion ana the administration of the laws

and regulations pertaining to the bird,
fish, gawmwe, forestry and wild life resources
of the State and from the sale of property
used for seid purposes, shall be expended
and used by said Commission for the control,
management, restoration, conservation and
regulation of the bird, rish, gawe, forestry
and wild life resources of the State, in-
¢luding the purchase or other acyuisition

of property for suld purposes, and for the
administration of the laws pertaining there-
to and for no other purpose. The general as-
sembly may enact any laws in aid of but not
inconsistent with the provisions of this
cmendment and all existing laws inconsistent
herewith shall no longer remain in force or
effect. This amendment shall be sell-enforc-
ing and go into effect July 1, 1957."

We think it will be conceded Ly nearly everyone that it
is not essential to the control, management, restoration, con-
gervation, snd regulation of wildlife in this state, that a
short term life lusureauce policy be taken out on each agent
during the open deer season, which oconsists of only two days.
In this state it has besen permissible neretofore to hunt deer,
and, so far as we know, at no tlwe did any state department
take out insurance on its agents during the open season. It
might be argued that it would be Jjust as essential to take
out & term poliey on the hunters, or further that various
state departwents should be permitted to take out insurance
on its employees traveling upon tne highways of this state,
for the benerit of said ewployees. '

As we reuad your reguest, we assume that the Conservation
Commission contemplates paying for said premium, and that should
any accident ocour, the famlily or others namea by the agent
would be the beneficlaries under said insurance policy, and not
the Conservation Commission. Iu other words, it is for the sole
benefit of the agent. It is something that normsally would be
expected of the agent and not uis employer. This might be con-
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sidered the taking of publiec funds and appropriating theam
for a private purpose, which, if true, is in direct viola-
tion of the Constitution.

Seetion 46, .rticle IV, of the Constitution of the
State of Missouri is an inhibition against the granting of
public funds to individuals, and reads:

"The General Assembly shall have no power
to make any grant, or to authorize the mak-
ing of any grant of public momney or thing
of value to any individual, association of
individuals, municipal or other corpora-
tion whatsoever: Provided, That this shall
not be so construed as to prevent the grant
of aid in = case of public calemity.”

Furthermors, Sectiomn 19, irticle X, of the Constitu-
tion of the State of Jissouri provides that no woney shall
ever be pald out of the state treasury of this state without
an appropriation act specifyling the amount and objeet Ior
wiiich 1t is to be applied. said section reads:

"No moneys shall ever be paid out of the
treasury of this State, or any of the funds
under its management, except in pursuance

of an appropriation by law; nor unless suoch
payment be made, or a warraat shall bhave been
issued therefor, within two years after the
passage of such appropriation act; and every
such law, meking a new appropriation, or con-
tinuing or reviving an appropriation, shall
distinetly specify the sum appropriated, and
the objeet to which it is to be applied; and
it shall not be sufiicient to refer to any
other law to Iix such sum or object. LA regu-
lar statement and account of the receipts aund
expenditures of all public money shall be pub-
lished from time to time."

: While there has heretofore been some question as to the
necessity of un appropriation act by the Genersl issembly for
the Congervation Commission, we will not go into that at tais
tiwe, but assume, for the sake of this opinion, that it is a
necessary prere uisite for obtaining woney lor expeuditures
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-incurred by the conservation Com.ission. If such be the

case, then we must look to the appropriation sct vo be ulded
by the nature of expenditures contemplated when the General
Lssembly passed suid appropriation bill. In Sect .on 18, Laws
of 1945, page 227, we find the appropriation bill as passed

by the 62nd Ceneral issenbly for tae Conservation Comuission
for the blennium 1945-1944, and nothing containea therein
specifically authorizes the purcihase of life insursuce on con-
servation agents.

If we follow the provisions of Seetion 19, .rticle X,
of tue Constitution, supra, then absent an appropriation by
the General Assembly, such an expeunditure as is hereln con-
templated would be invelid.

Furthermore, there are certain exceptions to the fore-
going constitutional provisions prohibiting expenditure of
public funds t¢ individuals, such as for the payment of pen-
sions, ete., bul us & general rule such amenduwents meking ex-
ceptions to the general rule wre limited tu firemen, police-
men, mémbers of educatlional institutions, etc., and none could
be cconotrued s0 ws to graut term insurance for conservation
agents, .2 mentiomed in your letter.

Section 47a, srticle LV, of the Uonstitution of the
State of lMissouri provides that nothlng 1n tuls Constitution
shall prevent grants from public funds to persons ewployed
and paild out of any public funds, for educationmal services,
and reads:

"Nothing ia tuis Jonstitution contalned
shall be construed as prohibiting payments,
frosm any public fumds, into & fund or funds,
for paylng benefits, upon retirewent, dis-
ability, or death, to persons employed and
paid out of aay public fumnd, for euucational
services, thelr bemeficliaries, or tielr es-
tates.”

Section 47, article IV, of the Constitution further pro-
vides that nothing Iin the Comstitution suall prohibit the Gen-
eral Assembly from suthorizing any municipality in this stzte
to pass ordinances pensloning wemwbers of the fire department
and widows and minor cuildrem of deceased wembers tuereof;
also sald section perwmits the puyment of blind pensions and
old age pensions, wiich could not be pald abseut a constitu-
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tional provision so authorizing such payments.

Likewise, Section 48a of irticle IV provides authori-
zation for pensioning policemen.

From a recding of the foregoing constitutional provi-
sions, it is easy to see that 1t was definitely intended
that public funds should never be expended for private pur-
poses, but only for public purposes, except when some spe-
cific exception is contained in the Constitution itselr,
such as found in Sections 47a, 47 and 48a of Airticle IV,
supra.

Furthermore, Zection 16 of Article LIV, supra, pro-
vides that the rfees, monies or funds arising frow the oper-
ations and transactions of the Commission "shall be expended
end used by said Comuission for the control, usnageament,
restoration, conservation and regulation of the bird, fish,
game, forestry and wild life resources of the State, includ-
ing the purchase or other acquisgition of property for said
purposes, and for the administration of the laws pertaining
thereto and for no other purpose,” wihich, in the oplinion of
the wri.er, would of Ifaeff prohibit the purchase of term
insurance.

The only power vested in the Conservation Commission is
derived by virtue of the provisions of Section 16, supra. As
stated in Aetna Ins., Co. v. O'Malley, 124 S. W. (2d4) 1. ¢c.
1166:

w ¥ * * 59 C, J., section £85, page 172,
section 286. In tihe last citation the
author scys: ‘'Public officers have and can
exercise only suoch powers as are conferred
on them by law, * * * »

AS the writer reads this .mendment, there is only one
provision therein that could possibly permit the purchase of
a term insursnce policy, and thet reads:

W % % ¥ whe Gommission shall determine the
qualifications of the director, all assist-
ants and employees and shell fix all salaries,
except thet no commissioner shell be ellzible
for such appointment or employment. * * *v



Conservution Ccommission -7- sugust 24, 1944

We contend that by thae use of the word "salary" it
was never contemplated that the Commission in fixing a salary
could partially compensate tiie ewployee in money und pay the
balance with a tern lnsurance policy upon the agent, payable
at death to the beneficlary of ssid agent, and not the Com-
mission, but that by the use of the word "salary"” in the
foregoing smendment the intention was thet & certain stipu-
latec amount of money was to be pald said employees uwonthly
or annually. That 1s the ordinary aud usual construction
given the word "salary” wien referring to the salary of a
public officer or employee.

Funk & Wagnalls New standard Dictionary defines "salary"
in the followlng manner:

", periodicel =zllowance made as compensa-
tion to a person For his offieial or pro-
fesslionel services or for his regular work."™

I the people of tuis state in adopting the Conserva-
tion smonument had intended that the Conservation Commission
should pay for term insurance on the life of auny agent, they
could have so stated in the Amendmeat, but by the use of the
word "salary" undoubtedly they intended such emnployees should
be paild a certain stipulated amount or money.

In Kogel v. iMcGoldrick, 45 W. E. (2d4) 817, 1. o. 819,
the Court of .ippeals of the State of New York in construing
the words "salary or coupensetion" as used in Section 245 of
the Military lLaw, Comsol. Laws, eh., 56, said:

w * ¥ % The 'selary or compensation' for nmili-
tary service referrea to therein must be taken
tc mean the regular 'pay' of au army offiocer

a8 distinguished from the 'allowances' which

he may receive in substitution for subsistence,
quarters, snd like military esseantlals wilch
are usually supplied by the government in kind.”

In Rebadow et al. v. Buifalo Savings Bank, 117 N.Y.S.
282, 1. c. 284, the court saild:

"The first and second cuuses of action are suf-
ficiently pleaded. A salary ls s fixed sum to



Conservation Coumission -8 asugust 24, 1944

be paid by tie year or periodically for
services. Burrill's Law Dictionary. * * *»

In the case of In re Chancellor, (Md.) 1 Bland, 595,
l, ¢, 650, the court defines "sulary" as Iollows:

", sulary is a compensation for services
rendered; it is the periodical guymsnt or
a certain value, in money, * * "

Certainly, in view of the foregoing authorities defin-
ing v"salary”, the Conservation Commission would not be per-
mitted to pay for a short term policy on its agents during
the two-day open deer season, uuder the Conservation Amend-
ment .

Furthermore, the Workmen's Compensation ict lends some
assistance in determining your reyuest, ror the reason that
Aot specifically provides in Section 5694, R. S. Missouri,
1959:

“"The word ‘'employer' as used in this chap-
ter shall be construed to mean:

* % * * % %k

“(b) The state, county, municipal corpora-
tion, township, school or road, druinage,
swamp and levee districts, or school boards,
board of education, regents, curators, man-
agers or control commission, board or any
other political subdivision, corporation, or
quasi-corporation, or cities under special
charter, or under the commission form of gov-~
ernment, wihich elects to aooept this chapter
by law or ordinance. »»

which indicates that the Generul .issembly of the Stute of Mis-

souri is of the opinion that, prior to the foregoin. enactument,

neither the state nor any political subdivision thereof had
been authorized to take out insurance on employees and pay for
suld insurance out of public funds. Whether such a provision
in the Workmen's Compensatlion sct relative to the state or any
political subdivislion thereof electing to come within the .ct
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is constitutlional, we need not pass upon at this time. How-
ever, at no time hus the state ever elected tu come under
the sald Workmen's cvompensution set, und therefore it 1s not
subject to the provisions thereof.

vONCILUSION

Therefore, in conclusion, we are of the opinion that
to permit the Comnservation Commission to pay for such short-
terw insurance policies as contemplated by your reguest would
amount to the payment of publie funds for private purposes,
in direct violation of the Constitution of the Stute of Mis-
sourl, and furthermore the Conservation Comwission would be
exceeding its constitutional authority under Section 16,
article XIV, supra.

Respeotfully submitted

AUBREY R. H.MMETT, Jr.
Assistant Attorney General

APPRUVED:
ROY MeKITTRICK

Attorney General
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